
STATE Of' OHW 

STATE EMPLOYMENT RELATIONS 60ARO 
SfJ!fl 0~8!111 8 9 ·- v J. c.. 

1~7 

ln the Matter of 

State Employment Relations aoard, 

Complainant, 
~q. 

Trotwood-Madison E:::ation Association, 
.. ~I'~ 

tntervenor, 

v. 

Trotwood·Hadison City School [)istri-:t Board of EduC4t1on, 

Rt:spondent. 

CASE NIJ!~BER:
 87•ULP·04·0165 

ORDER 

(Opini
o~tach

ed) 

Before Chairman Sheehan, Vice Chairnan Davis, and Board 14ember Latan~;
 

July 14, 1988. 

On April 14, 1987, Trotwood-Madison Educatior. Association· (Charging 

Party) filed an unfair labor practice charge aga lnst the Trotwood-Madison 

City School District (Respondent). 

Pursuant to Ohio Revised Code (O.R.C. l lj4117 .12, the Ooard conducted an 

investigation and found probable cause to believe th~t an unfair labor 

praci.ice had been colll11it
t~d. $ubseQuentl.f, a complaint . .,.~s issued alleging 

that the Respondent had violated O.f\.C. ~4l17.l
l(Al(l)

 bJ •·efusing to permit 

Ml employl!e to have a union representative present i'l a meeting to discuss 

job performance and by suggesting that an employee change his choice of 

union agent to represent him. 

The case ''as heard by a Board hearing of~' ~er
. The Board M s reviewed 

the recor,i, the he~r i ng officer's proposed order, except ions, and response. 

The Board adopts the hearing officer's Adm!ssi?rs and Findings of Fact; 

amends Conclusions of Law llos. 3 and 4 by deleting the wJrd "not" from each; 

adopts the Conclusions of Law as amended; delf!tes Recormwndation Uo. 2; and 

adopts Recoll1Tlf!ndat ion l~o. I, 

The Respondent is ordered to: 

fl. Cease and desist from: 
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Interfering w1th, restraining, or· <:oerc1ng employees in the 

exercise of their right to representation by an employee 

organilatlon as guaranteed in O.R.C, ~4117.0
3(A)(3l

; 

Interfering w1th, restraining, or coercing employ~
es in the 

exercise of other rights guaranteed in O.R.C. Chapter 4117; 

and. from otherwise violating O.R.C. ~4117.l
l(A)(1J

. 

B. Take the following affirma
ti~e action: 

Post for six~y 
(60) days In all Trotwood-Madison City 

School District buildings where employees work the Notice 

to Employees furnished by the Ooard stating that the 

Trotwood-Madison City School District shall cease and 

des tst from the a<:t ions set forth in Paragraph A and sha 11 

take the affirmative action set forth in Paragraph B. 

It is so ordered, 

SHEEHAN, Chairman, and DAVIS, Vlce Chairman, concur. LATANE, Board 

Hember, cJ fssents. 

! certify that this doctJinent was filed and a copy served upcn each party 

\ n ~ 
\t..AaA.A 

on this .-..l_.,,___ day of -l~t.::...
:>161, _

_____ , 1989. 

0439B:LSl/jlb 
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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD' 

In the Matter of 

State Employment Relations Board, 

Complainant, 

and 

Trotw,.,o-J~,ldlson Education Assocl•tlon, 

Intervenor, 

v. 

Trotwood-Madison City School District Board of Education, 

Respondent. 

Davis, Vice Chairman: 

CASE NUMBER: 87-ULP-04-0165 

OPINION 

This cose poses the question of employees' rights to union representation 
during c~rtaln employer-e111ployee meetings. The Issue Is one of first 
lmpre~sion and presents this Board with the opportunity to address an eKpress 
right est~bltshed by the Ohio Collective Bargaining Act, Ohio Revised Code 
<"O.R.C."> Chapter 4117. 

FACTS 

The facts of this matter have be~n fully developed • the hearing officer, 
are adopted by the Board, and are Incorporated herein by reference. n.e 
central facts are briefi; summarized here for the convenience of tne readeo·. 

On separate occa\ion> two employees of the Trotwood-11adlson City School 
District Board of Eaucation <"Respondent·· or ''Employer''! e1ch requested 
meetings with mana~emert to discuss their conceo·ns regarding job performance. 
These ~mployee; a:s) re~u1sted that an agent of their e•clusove 
represerttotlve. the Trot•8od-J~ildl10n Educatlun Assocl,ltlon ("Union" or 
"Employee Organization" or "TI1fA"I, be permitted to attend the meetings In 
both Instances, the Respondent denied the employees' requests. 

In one \nst~nce, a food seo·vlce woo·ker o·ecently had recel·1ed her 
performance evaluation fl'om her Immediate supervisor. Although the employee 
had 1lgned the evaluation and understood that the process had been completed, 
she was troubled because she had received some negative ratings; In the 
employee's eleven years oi service with the Respondent, her evaluations had 
ne'ler before refl~cted negative marks. She thet·efore sought a meeting wlti1 
her second-le•Jei $upe•'J!I'.l•· to discuss the evaluation. <To·ansulpt ("T."J, 
p.;ge1 11 .. 13 and 32; fi0c'n•; of fHt 112). Tne collective b,,,·,Jalnln!J a.,-eetnent 

.I 
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Weingarten, Inc., 420 U.S. 251, 88 LRRM 2689 (1975>. In that case, the Court 

upheld the NLR6's decision that an employee, upon his or her request, Is 

entitled to the presence of a union representative at an Investigatory 

lntervte~ ~hie~ the employee reasonably believes could lead to discipline. 

While ~e are In no way bound by the precedents developed by other 

jurisdictions, we often derive guidance from the approaches used by the NLRB 

and our sister states when these jurisdictions have applied and Interpreted 

comparable statutory provisions.' In the Instant c~se, however, any attempt 

to engraft NLRB precedent upon Ohio law Is fruitless. The representational 

right articulated In Helngarten arose from th,; t~atlonal Labor Relattcns Act's 

"Section 7" protectton-·of--concertcd activity.' While O.R.C. Chapter 4117 

does list among the protected rights the rlgh'. to engage In "concerted 

activities," our ancllysls In the Instant case h based not upon this theory of 

concerted action but, rather, upon a different protected ·right set forth In 

O.R.C. §4117.03(A)(3): the right to "representation by an employee 

organization." This express right has no prallel In the protected rights 

enumerated In Section 7 of the National Labor Relations Act or the ~tatutes of 

other states. lienee, because our analysis turns upon this express statutory 

language, Weingarten principles offer no guidance. Our approach to the 

Instant question, like the statutory provision Itself, Is unique to Ohio.' 

'See, 9-ll......Q.f Hauseo.J:I, SERB 88-019, at 3-114 (OecembP.I' 23, 1988>; Harrel} 

wounty SherIff, SERB 88-014 at 3-77 <September 28, 1988), !ff_l rmed, SEB.!LJ.., 
Harren County Sheriff, Case No. 47312, 1989 SERB 4-7 <Common Pleas, Harren 

Cty. Jandary 13, 1989>; Cullhoga Community College, SERB 86-043, at 333 

<October 22, 1986>; and Had ~lver-Green Local School District, SERB 86-029, at 
juJ <July 31, 19~6> ----·· ... ·---~---··-

'Section 7 of the National Labor Relations Act, as amended, 29 u.s.c. 
§157, provides: 

Employee5 shall h,;ve the right to self-organization, to 

form. join, or d\list lallor o.-~anizatio···· :J bdrga'·t 
collectivQ!/ th··ougll rep.-esentHivrl of thet·· 'JIIP choosing. 
and to ellgo')e in ollie<" concerted activities For tile pu•·pose 

of collective bMgainlrg or otr•er mutual ,lid or p<"otection. 
and sh:~ll lld'IC tile riyttt to refr,,ln from any r" >I! :Jf such 

activities .... 

'An argument pe.-haps could be advanced that tho theo•·y of concerted 

action could be e~panded to reach beyond the bourHia• 1e1 of rle.lngart~n. 

Indeed, the un:ted States Supreme Cc·Jrt'·, decision In rle1ngu~~l) need not be 

construed as p•·ohlbltlng a broadc,· application of the theory of concerted 

activity. In Hgj.ll_qa~·.t~.~. the ~upreme Coud simply re•1lewed the NLRB approach 

and approved It, statln\1 that the NLRB's holding "in n;) wise exceeds the reach 

of §7" of the tlLRA ~el~garJ~~. ~.U.P!"A· page 265. Howe'ler, because the 

Instant case turns unon a different and o''que statutory provision, we need 

not address the que·,tlon of .. nether the ···nployees' requests In this cast 

constitute concef"te(l actl·1itl·· 

---------------------------------
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8. The Meaning of the "Right to Representation'' 

O.R.C. §4117.03<A> guarantee~ public employees the following rights to: 

<ll Form, join. dS~Ist, or participate In, or refrain 
from forming, joining, assisting, or participating In, 
except as otherwl~e r·ovlded In Chapter 4117. of the 
Revised Code, any em~.Jyee organization of the!r own 
choosing: 

121 Engage In other concerted activities for the 
puroose of collectl'le bargaining or other mutual aid and 
protection; 

<3> Representation by an employee organization; 

<4> Bargain collectively with their public employers 
to determine wages, hours, terms and other conditions of 
employment and the continuation, modification, or deletion 
of an existing provision of a collective bargaining 
agreement, and enter Into collective bargaining agreements; 

<S> Present grievances and have them adjusted, 
without the Intervention of the bargaining representative, 
as long as the adjustment Is not Inconsistent with the 
terms of the collective bargaining agreement then In effect 
and as long as the bargaining representatives have the 
opportunity to be present at the adjustment. · 

The "right to representation by an employee organization" set forth In O.R.C. 

§4117.03<A)(3) receives no specific statuto,·y definition. Its meaning, 

however, becomes clear from the conte~ot of the provision lt>elf 

The "right to representation" Is Included among a list of other rights, 
each of which has specific and common meaning within the field of labor 
relations. The "right tc r~prese,,tatlon" mu;t be construeJ ;: a provision 

with independent effect thdt i> dl,tlnct from the 'Jth~r four r'gh:s enumerated 
In O.R.C. §4117.03<AI. Such,\ rcodlng h dictated by this f_,.cJamenta! ma:<lm 

of statutory construction: each prov1slon In o statuto muit be given 
independent meaning and ~lgnlficonce. £ve,·y word of a ;tatu•c i; designed to 

have ~orne effect, and, in interpretinq a statutory 1ect ion. ,,r. arc- bound to 
give meanin9 to eaclt and eve··'J word. phrase, clause, or prO'Ii;:on. Schlueter 
v. Cleveland Board of Education, 40 0.0.2d 427, 432, 12 Ohio 1·1\sc. 189 <Comrne1n 
fiTeas,-Cuyahogi-tty.-·1966Y: As stateo by the Ohio Supreme Cour: 

It is a qener·.ll prnumptlon that e•1ery wor: in a 

statute was inserted for some purpo~e. Mere iJle and 
useless repetitions of meaning are not to be suppoled, If 
It can be fairly avoided. 

L · ~~Mf,\f~6~~~ur::c%~~~.;,~~. iye;;~,·o sL 0111fa/1 4o~32 '<s~~ 4 ~~up 1i1\, 189~;~ 
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~dd!tloq, the union may gain a greater first-hand familiarity with employee­

employer situations so that, If a matt~r does develop Into a disciplinary or 

grievance situation, the employee organization may be better equipped with a 

full understanding of both sides of the problem and the development of the 

Issues. 

Finally, for many employees, a meeting with management Is of no small 

momeqt. Such encounters may be accompanied by anxiety and trepidation, even 

when, as In the case at bar, the meeting Is Initiated at the employee's 

request. In such Instances, the mere presence of a union representative can 

serve to equalize the inherent Imbalance of power between the lone employee 

and the employer, giving the employee an enhanced sense cf workplace fairness 

or simply providing the er11ployee with the peace of mind of havl~g ~witness. 

C. Application of O.R.C. §4\\7.03<A><3> to the Instant Cast 

In applying O.R.C. §41"f7.03<A><3> to the Instant case, It Is clear that 

the employees were. attempting to exercise their rights to "representation by 

an employee organization." The episodes at Issue do not fall within the 

day-to-day management processes outline~ above. The food service employee was 

not seeking representation at her actual evaluation session; all wltneHes 

agreed that the evaluation process Itself had been completed. Rather, this 

employee sought to discuss the evaluation to better under·stand the source of 

the negative ratings. A comment made by the employee In the course of her 

testimony Illustrates one of the needs that Is served by the guarantee of 

representation: 

It's a fear for me as an employee that my words would not 

necessarily be the words that went on record. It's not 

unusual to have an employee's words twisted. There would 

have been two of them, two supervisors in that meeting 

against I alone. And It would have been two of their words 

against m\ne . 
.'f., page 36>. 

Similarly, tile cu•;todlan \Ought o meeting in wnlci\ he ,,.~d tJis ;upe··iu; 

cc•ild discuss wl1at must be done t'J improve his job performance to avoid tile 

dhclpllnary problem\ he had been e'p~rienclng. In this Instance. the 

emp'oyee's testimor·y refl~cts that altt1ough he h.!d had Informal conversotlons 

wltl• management J>rior to requesting the mHtinq, he J'r:m,1ined confused .tbout 

the employer's dissotllfattlo<' with his perform~nce. ,\ga!n. this Is a 

situa~ion whlcn t'i\lhlilJhts tne value of pennlttlng representation for an 

empiO)•ee wt10, after 11\temptlng to discus; a prob:ern himself, see~\ the 

asslst.--nce of 3 union agent who may have been able to enh.HICB the employee· s 

underst1ndlng of the nature of the problems and may have assisted the employee 

In conuaylng his thoughts and questions. 

Altii'Jugh both the union agent and the Respondent had agreed th11t, had the 

meeting 1.ome to pass, the pending qrlevance would not be dlsr;ussed, the 

principal testified that he ultimately denied the custodian's req\lest because 

he was "uneasy about meetln~ with the emJ!IOyee and the union agent wltn tl1r·. 

-·····-·-------
Z?... 
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grievance pending." <Finding of Fact #13>. Such a ec>ncern ts not alleviated 
by denying representation. In fact, the presence of the union representative 
may have helpt!>d ensure that the conversation remained within the agr~ed-upon 
boundaries. The contractual· grievance mechanism Is a tool belonging· to the 
union as welt as the employer. The union agent understood, as evinced by his 
willingness to agree that the grievance would not be discussed, that there was a proper procedure to be followed with regard to resolution of pending 
grIevances. Thus, the representa t ton sought by the emp 1 oyee cou 1 d have he 1 ped 
steer the course of the discussion, again serving a useful purpose beyond that 
ot assisting the employee. 

The foregoing review of the circumstances of this case serves to 
tltustra~e the purposes that may be served by the right to representation. 
Regardless of whether thes~ 'lalues Me obvious, however, this fact tn this 
ca ~e l s c 1 ear: the r t ght to repre sen tat ton was present, and the Respondent 
dented the employees the opportunity to exercise this statutory guarantee. 
Accordingly, the Board finds that Respondent committed an unfair labo1· 
practice In violation of o.R.C. §4117.1l<AH1> and orders Respondent to ce~se 
and desist from such unlawful conduct and to comply with the terms of this 
Board's order, attached hereto and Incorporated by reference. 

II. Attempt to Influence the Employee's Choice of Representative 

The Complainant and Intervenor further allege that Respondent committed an 
additional violation of O.R.C. §41 17 .li<A>< I> by attempting to Influence the 
custodial employee's choice of the Individual union agent to accompany him to the requested meeting. 

As establl shed above, the employee had a right to union representation at 
the meeting. and the Employer was prohibited from Interfering with that 
right. It Is Inherent In the right that the selection of the particular union 
agent to accompany the employee Is a matter to be determined by tha employee and his exclusive representatl-ie, without Interference by the employer. Thus, 
any attempt to dissuade an employee from pursuing representation by the 
selected agent constitutes Interference with a protected right In violation of 
O.R.C. §~117.11<AHI), which ~rohlbiL an emplv;cr fron "in:erfere(lr~) witt,, 
restrain[lngl. or coerc(ingl employees ir, tile e•ercrle of tne right> 
guardnte~d in Chapter 4117. "' By attempting to condition an emplc,yee's exercise of a statutory quaran:ec upon the selection of a dlffer·ent agent, the 
Respondert was Interfering with the employee'1 exercise of protected rights. 
In taking sucll action, the Res:.)ndent thus v~olated O.R.C §4117.11<AI<Il, and 
Is ordered to t:ease and desist fl'onr such condu(t and to comply ~lth the terms of this Board's order, attache~ hereto and incorporated nereln by r·eference. 

Sheehan, ChilI rman, concur 1. 

'O.R.C. §4117.ll<A>(IJ further prohibits employers from "tnterfere[lngl 
with, renraln!lngl, or coerc!lngl. .. an employee organization In the selection 
of Its fepresentatlve for the purposes of collective borgatntng or the 
adjustment of grievances." Flr.ts hJve not been presented to demonstr·ate .\ 
ilol.lticr. 0f this component of O.R C. §4117. II< A)( I I. 

04356:JFO/jlb:5/19/89:f 
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STATE OF OHIO STATE EMPLOYMENT RElATIONS BOARD 

In the Hatter of 
State Employment Relations Board, 

Complainant, 

and 
rrotwood-Madlson City School District Board of Education, 

Respondent. 

CASE IIUMBER: ll -ULP-04-0165 

DISSENTING OPINION 

Latane, Board Member: 

r respectfully dissent from the majorlty decision In this case which 
finds that the Trotwood-Madison City School District Board of Education did 
violate O.R.C. Sec. 4117.ll(A){l) by denying union representation In the 
Incidents at Issue and by refusing to allow a union representative to attend 
the meetings requested by school board employees. 

Extending the meaning of Sec. 4117.03(AH3>: "Public employees have the 
right to: ... Representation by an employee organization" to Include the right 
to representation at a non-disciplinary meeting Initiated by the employee 
removes the Inherent right of the employer to engage In normal day to day 
discussions >t\ttl employees. Granting bargaining unit employees the right to 
union re"resentatlon In self-Initiated non-disciplinary meetings carries 
representotlon rights to an untenable, unnecessary and unworkable degree. 
This expansion Is unnecessary to protect the employment Interests which the 
collective barya\nlng act ,,as designed tc protect and In addition could 
significantly increase costs of administration of a contract for both the 
employee organization and for the employer. 
The hearing officer's analy~ls and discussion Is a thorougll examination of 
employee representation rights under Chapter 4117 In the c~se at h<1nO ancl Is 
incorporated by •eference into this dissent. ! support th• nearing 
officer's conclusions of law and find that no violotions of Soc. 
4l17il<ll)(AHil. occurred. 

04408:Jlljlb:5/19169:f 
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NOTI·CE To·· 
EMPLOYE.ES 

'd;,· FROMTHE . 
STATE EMPLOYMENT RELATIONS BOARD 

POSTED PURSUANT TO AN ORDER OF THE 
STATE EMPLOYMENT RELATIONS BOARD 

AN AGENCY Ot THE STATE Of OHIO 

After a hearing in which all parties had an op~ortun1ty to pruent 
evidence, the State Employment Relations Board has determined that we have 
violated the law and has ordered us to post this Notice. We intend to carry 
out the order of the Board and abide by the following: 

A. WE WILL CEASE AND DESIST FROM: 

Interfering with, restraining, or CMrc1ng 
employees in the exercise of their right to 
representation by an employee organization as 
guaranteed in O.R.C, §4117.03(A)(3); 
interfering with, restraining, or coercing 
employees 1n the exercise of other rights 
guaranteed in O,R,C. Chapter 4117; and from 
otherwise violating O.R.C. §4117.1l(Al(l). 

\ 

WE WILL JIOT in any 11ke or related matter, interfere with, r0$tratn, or 
coerce our employees 1n the exercise of rights guaranteed them under Chapter 
4117 of the Reviserl Code. 

bATE 

B. WE WILL TAKE THE FOLLOWING AFfiRMATIVE ACTION: 

Post for sixty (60) days in all 
Trotwood-Madison City School District buildings 
where employees work the Hotfce to Employees 
furnt5hed by the Board stating that the 
Trotwood•Hadfson Cfty School District shall 
cease and des tst from the act tons set forth fn 
Paragraph A ond sha 11 take the aff i rmat 1ve 
actfon set forth tn Paragraph 8. 

Trotwood-Hadi3on Ctty School Otstrtct 
Board of Education 

87-ULP-04-0165 

TITlE 

THIS IS AN OFFICIAL HOTICE AND MUST NOT BE DEFACED 
W1011 

Thh notice 01ust re~~atn posted for sixty (60) consecutive days from the date 
.. · of posttng and must not be altered, defaced, or covere~ by any oth•r 

material, An1 questions concerning t"t• notice or coopli~nce wfth tta 
. provfflons ,..~ be directed to the Board, 
· lQiiOIHLSW!b · 

i 


	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page

