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STATE OF’OHIO '5;:3 T

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relacions Board,
Comptainant,
v.
Swanton Local Scnool District Board of Education,
Respondent.

CASE NUMBER: 86-ULP-10-0407

ORDER

Before Chairman Sheenan, Vice Cnairman Davis, and Board Hember Latand;
March 30, 1989,

On Octoper 28, 1986, the Swanton Education Association {Cnarging Party)
filed an unfair labor practice cnarge against the Swanton Local School
District Board of Education (Respondent),

pursuant to Onio Revised Code {(0.R.C.) 94117.12, tne Board conducted an
investigation and found propable cause to pelieve tnat an unfair labor
practice nad been comitted. Sunsequently, a complaint was issued alleging
tnat tne Respondent nad violated 0.R.C. 94117, 11(A) (1) and (A)(5) by
unilaterally adopting and implementing a progressive discipline policy.

Tne case was neard Dy a Board hearing officer. Tne Roard nas reviewed
tne record, the nearing officer's proposed order, exceptians and responses,

The Board adopts tne Hearing Officer's Admissions and Stipulations,
Findings of Fact, Conclusions of Law and Recommendations, Tne Board also
adopts tne Hearing Officer's Analysis and Discussion in its entirety.
Pursuant to Onio Adninistrative Code Rule 4}17-1-15, tne Hearing Officer's
full report is adopted as an opinion of tne Board with tane inclusion of the
following fontnote to pe inserted at tne end of tne Fourth paragraph of the
Hearing Officer’'s Analysis and Discussion:

Respondent argues in its exceptinns that, under this
analysis, ‘a public employer could not act wupon its
decision to discipline without bargaining with tne Union
in each instance.' Respondent's Exceptions, filed
Feorvary 26, 1989, page 11, This is a wnolly inaccurate
and contorted reading of the analysis and discussion.
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The Respondent is ordered to:

CEASE and DESIST from interfering with, restraining, “or
coercing employees in the exercise of the rights guaranteed
in Cnapter 4117, or refusing to bargain collectively with tne
employees’' representatives, and from otherwise violating
417, 11{A){1) and (A)(5).

Take tne following affirmative action:

Post for sixty (60) days in tne usual and normal posting
locations where tne bargaining unit emp loyees work, the Notice
to Employees furnisned by the Board stating that the Swanton
Local School District Board of Education snall cease and
desist from the actions set fortn in paragrapn a, and snall
take tne affirmative action set forth in paragraph b,

Immediately engage in collective negotiations with tnhe Swanton
Education Association regarding its decision to adopt and
implement a progressive discipline policy.

Immediately rescind the unilaterally adopted progressive
discipline policy.

Notify the State Employment Relations Board in writing within
twenty (20) calendar days from the issuance of tne Order of
tne steps tnat nave peen taken to comply therewitn,

It is so ordered.

Cnairman; DAVIS, VYice Cnairman; and LATANE, Board Hember,

WILLIAM P, SHEEHAN, CHATRMAN

I certify that tnis document was filed and a Copy served upon eacn party

!/\ [ ] .
ontnis ' " day of __ApeiL . 1989,
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STATE OF OHIO
~, STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Emptoyment Relations Board,
Complainant,
V.
Swanton Lbcal School District Board of Education,
Respondent.

CASE NUMBER:  B6-ULP-10-0407

HEARING OFFICER'S PROPOSED ORDER

On Janvary 21, 1988, upon due notice to all parties, an evidentiary
hearing was conducted in the above-styled case before State Employment

Relations Board Hearing Officer Chester C. Christte. The parties were
represented as follows:

For the State Employment Relations Board:

Robert E. Ashton, Esquire
Assistant Attorney General
30 £ast Broad Street, 15th Floor
Columbus, Ohlo 43266-0410

for the Intervenor:

Christine A. Reardon, Esquire
Gallen, Kalniz and lorio

3161 North Republic Boulevard
Toledo, Ohio 43615

For the Respondent:

Thomas J. Gibney, Esqutire
Eastman and Smith

800 United Savings Building
Toledo, Ohio 43604-1141

[. STATEMENY OF THE CASE

On October 28, 1986, the Swanton Education Association {Unfon or
Intervenor) filed an unfair labor practice charge agalnst the Swanton Local

) School District Board of fducation (Respondent or Employer). On July 23.

1987, subsequent to an investigatlon, SERB found probable cause to be!igve
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an unfair labor practice had been committed and directed that a Complaint be
tssued. On November 21, 1987 SERB issued a Complaint alleging violations of
§§ 4117.11(A)(1) and (R)(5)." The Complaint alieged, In essence, that
effective the first day of the 1986-87 school year, Respondent unilaterally
adopted a progressive discipline policy without notice to or bargaining with
the Unton. Subsequent to the granting of a Continuance, the matter was
scheduled for hearing on January 21, 1988. Respondent filed its Answer to
the Complaint on November 30, 1987. A1l parties filed prehearing statements
on or before January 20, 1938.

On January 21, 1988, an evidentiary hearing was conducted and the
parties were afforded the opportunity to present testimony and documentary
evidence In support of their respective cases. At the outset of the record
hearing, the Hearing Officer, pursuant to Intervenor's motion, amended the
Complaint to include an allegation that on at least one occasion following
the unilateral adoption of the progressive discipline procedure, Respondent
implemented the procedure against a bargaining unit memoer. Posthearing
briefs were timely filed on or before March 1, 1988.

IT. ISSUE

). HKhether Respondent's wunilateral adoption an? implementation of 1{ts
progressive discipline procedure violated §£4117.11¢AX(1) and (A){5).

I11. ADMISSIUNS AND STIPULATIONS

1. The Swanton Local Srhool District Board of Education 1is a "public
employer” as cefircg by §4117.01(8).

3. The Swantun Education Associaticn s an  "employee organization" as
defincd by §4117.01(D).

7, The employee organizatton is the exclusive representative of a
bargaining unit of Respondent's certificated teaching employees.

4. At all times relevant to the Complaint, a collective bargaining
agreement was 1» effect between the union and the Respondent.

5. Respondent tmplemented its progressive discipline policy on february 17,
1987, To date, the following bargaining wunit employees have been
discipiined puisuant to that policy:  Joe Kaht;, Harold Ridgeway,
Jeannette Campesino; Betty Jo Sadowskt and Guhlam Dastagir.

' Al statutory references wil) be to the Ohio flevised Code Chapter 4117
unless othervise indlcated.
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IV, FINDINGS OF FACT

1. Respondent and the Unlon were parties to a collective bargaining
agreement, the term of which was from September 1, 1984 through August
31, 1986. The parties began negotiations for a successor agreement on
or about May 7, 1986. The chairperson of the Unton's negotiating team
was Judith Huffman. OEA Uniserv consultant Con MHontague was also
present on behalf of the Unlon. Respondent was represented at
negotiations by principal Roy Vivian, Superintendent John Syx and
attorney Patrick Johnson. At the first negotiations session, Respondent
presented a written proposal which proposed new contract language in the
areas of "management rights" and “professiocnal standards."  The
professional standards contract ‘language encompassed a progressive
discipline procedure for bargaining unit employees. These matters were
proposed and addressed as separate and distinct bargaining issues. The
then existing collective bargaining agreement contained neither a
management rights clause nor a professional standards statement
contemplating progressive discipline. The Union rejected the Board's
May 7, 1986 management rights and professional standards proposals on
the basis that management had adequate rights set forth in Chapter 4117
and the Unton did not want additional management rights established by
contract. The Union took the position that Respondent had a right to
discipline 1ts employees and that the right to discipline was

' contemplated within the provisions of §4117.08(C). The Unlon did not,
however, take the position that Respondent had a right to adopt a
specific progressive discipline policy under §4117.08(C). (T. 95, 96,
99, 100, SERB Ex. 2, 6).?

2. At the next bargaining session on May 15, 1986, the Board presented
another written proposal under the heading “"Evaluation” in which a
progressive discipline procedure was proposed as part of a teacher
evaluation system. The Union's negotiating team rejected this proposal
Indicating that it was not interested in having progressive discipline
In the contract elther via evaluation or professional standards as it
was presented at the May 7th meeting. At a subsequent session, the
parties agreed to refer the issue of evaluation to a Unlon and school
board appointed committee of teachers and administrators. The parties
agreed to refer the general topic of teacher performance evaluation
only. The Uniton did not agree to negotiate progressive dlscipline
procedures in the context of this committee. (T. 10}, 102, 103, 104,
SERB Ex. 7).

* ANl references to the transcript of the hearing are indicated paren-
thetically by "7." followed by the page number(s). All references to
exhibits are Indicated parenthetically by "SER8 Ex." fo)lowed by the y
number. References to the transcript or exhibits in the Findings of
Fact are intended for convenience only and are not intended to suggest
A t?a: such references are the sole support in the record for the Findings p
of fact. : ; 4
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At the next negotiation session on May 29, 1986, Respondent submitted
another written proposal Providing for 4 progressive discipline
Procedure. Thyg proposal explicitly Included Progressive discipline in
4 proposed management rights clause. The Union rejected the Board's Hay
<0, 1986 management rights preposal including the progressive
discipline procedure. The Union retterated tts  posttion that it
believed the Boarg's statutory management rights were sufficient ang
that it gig not want additional management rights establis)og by
contract. The Unton diy not represent to Respondent that 1t hag the
right to Implement 4 progressive discipline policy Pursvant to the
Management rights section of Chapter 4117 (T. 108. 108, SERB £x. g§).

¥as again proposeq in the same form as at the May 20, 1986 session. The

the bargainlng table woulg be withdrawn The Union again rejecteg the
Boarg's management rights Proposal and the Boarg agreeg to Withdraw it,
1ncluding the Progressive discipline language . Respondent agreed to
withdraw the progressive discipline procedure Praposal jp exchange for
the Unijon's Promise that i¢ would advise its membership of the rights
reserved fo MmEnagement ip Chapter 4117 and the Union's agreement to read
Chapter 41)7 to the bargaining unit members at any Union ratification
meeting heig o consider a tentatiye agreement.’ (7. 192, 193, 204,
Ex. 9).

Respondent ' s Chief fegotiator, attorney Patrijck Johnson, maintained the
position that espondent 'y management rlghts/progressive discipline
proposal was withdrawn on June 24, 1986 because he belteved that the
Unfon hag conceded the Boarg's right to unilaterally implement
progressive discipline. This Position, however, s not supporteq by the
record, Lur'ng his testimony, Johnson couig not recall any instance
where 4 Unic, representative indicated durlng negotiations that it Wi
the Union's position that Respondent hag the right to implement
progressive discipline Poticy under Chapter 4117, He dig recollect tpe
Unlon taking the Position that , Progressive discipline Policy was
unnecessary because management already hag the right to discipiine its
employees pursuant to §4117.08¢C) . No specific reference was pmade to
the right to tmplement Progressive Iiscipline, (See T, 192-196) .

_——
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