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g. Take tne following aff frmative action:

(i)

past for sixty (60) days

in all City of St.

gernard buildings where Dbargainirg unit
‘wembers  work, the NOTICE TO  EMPLOYEES
furnished by the Board stating that th? City

of St.

the actions set forth

sernard snal) cease and desisc from

in Paragraph [A) and

chall take the affirmative actions set forth
in Paragraph (B). '

{it)
pargaining
bargaining

immediately engage in good fafth collective
with
representative of

certified
the fire

the exclusive

fighters regarding the issue of rasidency.

{iii)
(20}
vecome

cialendar
final

Notify the Board

in writing witn.n twenty
tne QOrder
nave been

days from the date
of the steps that

taken to comply thercwith.

It is so ordered.

SHEEHAN,
concur,

Chairman;

] certify that this document wa

on this 15 = _day of

DAVIS, Vice Cnafrmon; and LATAME,

W grcl!

Board Hember,

- ) -
Ui D Shoiatioes,

UILLIAR F. SHEEHAN, CHATRMAN

s filed and a COpYy served upon each pari’

, 1989,
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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD
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In the Matter of
State Employmert Relaticas Board,
Complainant,
V.
City of St. Bernard,
Respondent.
Case Number: B6-ULP-01-0026
OPINION

Davis, Vice Chalrman:
FACTS

At all relevant times, the International Association of Fire Fighters,
Loce! #450 ("TAFF") was the exclusive representative of a unit of fire
. fighters employed by the City of St. Bernard ("Respondent” or "City"). On
} or about October ), 1985, the IAFF, pursvant to Ohio Pevised Code ("0.R.C.™)
§4117.14, filed with this Board and served on Respondent a notice to
negotiate in which vhe IAFf sought to commence negotiations for an initial
collective bargaining agreement. Negotliations began, and the IAFF 1listed
among items for negotiation the issue of residency requirements. (Transcript
(“T."3, p. 16).' The Respondeat, however, refused to negotiate until the
general election had been held in November. After the election, the IAFF
resumed pursuit of negotiations, including a request to bargain on the issue
of residency. The Respondent refused to bargain on residency, taking the
position that it is not a mandatory subject of bargaining. (7., pp. 17 and

34).

In  the <cnurse of fact-finding conducted pursuant to O0.R.C.
S4117.144C)(3), the IAFF again raised the issve of resldency and presented a
proposal that would have permitted fire Fighters o retain employment as
long as they resided within Hamilton County or within twenty (20} mites of
the City. (7., p. 18). The City maintained its position that the issue was
not subject to negotiation. (T., p. 18). The fact finder declined to
address whether residency was a mandatory subject of bargaining and did not
make a recommendation on the matter. (7., p. 19). On Janvary )&, 1986, the
IAFF filed an unfair labor practice charge alleging that the City haa
violated 0.R.C. §4117.11(AX(1) and (5) by refusing to bargain on the {ssue
of restdency. A collective bargaining agreement without a residency
orovision vitimately was executed by the parties. (7., pp. 19-2)).

¢
N~

'Referenices to the tramscript, exhibits, or hearing officer's vindings
of fact are intended for convenlence only and are not intended to suggest
that such references are the sole support in the vecord for the related
factual statement,
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0.R.C. §4117.104A) has no relevance to the determination of whether a
given matter is subject to pargaining. It simply states the rule to be
applied when: (1) there is in effect a proper law or ordinance pertaining to
one of the listed subjects, and (2) a provision of a collective bargaining
agreement conflicts with that ordinance. 0.R.C. §4117.10¢A) neither tists
subjects for which bargaining is prohibited nor identifies those for which
bargaining is required. The Ohio General Assembly specifically provided
such designations elsewhere in the Act. O.R.C. §4117.08(B) erumerates those
items that “are not appropriste subjects for collective bargaining," and
0.R.C. §4117.08(C) lists those ilems on which an employer may--but s not
required to--bargain. In neither of these sections is restdency mentioned.
Hence, the question of whether residency is @ mandatory subject of
bargaining must be determined simply by reference to the general statutory
provisions enumerating the subjects upon wnich bargaining 1s required:
0.R.C. §§4117.03(AX(4), 4117.08(A), and 411711 (AX(5). Under these
provisions, the question is resolved by determining whether rvesidency is a
matter "pertaining to wages, hours, or terms and other conditions of
employment.” O.R.C. §§4117.08(A) and 4117.03¢A)(4).

A requirement that employees matntain a certain residence to obtain or
retain employment impinges significantly on the initial and continuing
employer-employee relationship and ultimately may result in its severunce.
8y making initial and continued employment contingent upon such residential
status, the reguirement is 2 scondition of employment” in the purest sense
of the term and thus is a topic that falls within the compulsory bargaining
obligations of O.R.C. §54117.G3, 4117.08, and an7.l.

Ohio is not alone in this conclusion. Other states with comparable
statutory delineations of mandatory bargaining subjects have required
negotiation on residency requirements. For example, tn City of New Haven v.
Connecticut State Board of Labor Relations, 410 a.zd 140, 36 Conn. Supp. 18
(Superior Court of Conn., 1979y, the court stated:

_..4f an employee fails to become a city resident within
six months of employment, he will, except tn unusual
cases, have his employment terminated. Therefore, it
clearly follows that the residency ¢lause is & condition
of employment.... Any other conclusion would torture the
intent of the Jegislation. The interpretation of the
residency ordinance as 4 condition of employment s
consistent with the labor board's prior holdings and is
therefore entitled to great weight. (Citations omitted.)

{t §5 further clear that the residency ordinance as it
applies to future employees is 2 subject for mandatory
bargaining with the collective bargaining agent of the
present employees. “The duty to bargain is a continuing
gne, and a union may legitimately bargain over wages and
conditions of employment which will affect employees who
agre to be hired In the future." N.L.R.B. v. lLaney and
Ouke Storage Warehouse Co., 369 F.2d 859, 866 (5th Cir.).

N
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Id. at 144 (footnotes omitted), The Michigan courts and labor relations
board have made similar determinations. In City of Ponttac and Local 539,
Utility Workers of America, Case No. C80 D-103, sifp opinion issued December
2, 1980, at p. 2, the Michigan Employment Relations Commission ctated:

It s well established that residency as a condition of empioyment is a
mandatory subject of bargaining...[and] if a City has a residency
requirement it is mandatory that the municipality bargain with the
representative of its employees as to its conttnuance.

See also Detrott Police Officers Assoclation v. City of Detroit and Michigan
Employment Relations Commission, B5 LRRM 2536,39) Mich. 44 (Mich. Supreme
Ct. 1974); Pennsylvania Labor Relations Board v. Ambridge School District,
Case No. C-9996-W (slip opinion Issued January 23, 1978), reported in CCH

Public Employee Bargatning Reporter, ¥40,598 (Pa. Labor Relations Board

1978), and Boston School Committee and Boston Teachers Union, local 66,
AFT, et al., MUP-2503, 3 MLC 1603 (sYip opinion issued Aprii 15, 1977).°

Having determined that the issue of residency s a mandatory subject of
bargaining, the application of 0.R.C. §4117.11(AX(1) and (5) to the City's
pre-ordinance conduct is clear: the Respondent's steadfast pre-ordinance
refusal - to bargain regarding the issue of residency constitutes am unfair
labor practice in violation of O.R.C §4)117.11.°

The issue that remains is whether the adoption of Ordinance No. !7 was a
continuation of the City's unfair labor practice or whether the enactment of
the ordinance relieved the City of its duty to bargain. Ordinance No. 17
was adopted at a time when Respondent clearly had a duty to bargain, had
been asked to bargain, and had persistently refused to fulfill its fegal
obligation. Thus, the promulgation of the ordinance was an extension of the
Respondent's wunlawful refusal and constitutes a violation of O.R.C.
§4117.11{1) and (5).

*Respondent argues that it 1s inappropriate to consider the approaches
used by other states on this issue because the statutes of the other
Jurisdictions cited do not contain language similar to O.R.C. §4117.10(A).
Respondent's Exceptions, filed May 11, 1988, pp. 5 and 6. In advancing this

“argument, Respondent continues the error of attempting to apply O.R.C.

§4117.10¢(A) in a sittwation to which it has no relevance. 0.R.C. §4117.10¢A)
does not pertain to subjects of bargaining. It has relevance only if, after
bargaining, a collective bargaining agreement conflicts with a law governing
one of the enumerated subjects. Such was not the case when Respondent
refused to bargain fn late 1986 and early 1987.

‘Respondent argues that a duty to bargain on residency could create
unworkable possibilities if a proper ordinance were in place and if impasse
on the subject were reached. The circumstances of this case oo not present
this tssue, and, thus, the question need not be resolved, It is concelvable
that, given the particular facts of a future case tnvolving bargaining in
the presence of a proper ordinance, a different approach to obligations at
impasse might arise, with credit being given to the import of the ordinance
and any good falth bargaining that may have transpired.
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CONCLUSION

Respondent's conduct in this action gave rise to violations of O.R.C.
§4117.11(AX(1) and (5). The Respondent had and has a duty to bargain on the
issue of residency requirements for fire fighters. The' pre-ordinance
refusal to bargain on the issue of residency was an unfair fabor practice,
and the implementatton of an ordinance without bargaining was a product and
continuation of that breach. Ordinance No. 17 as it applies to fire
fighters is invalld.© The Respondent is ordered to cease and desist Yrom
application of this ordinance to employees in the bargaining unit
represented by the IAFF and to commence pargaining with the IAFF on the
fssue. These remedies are set forth with greater specificity in the order
that accompanies this opinfon.

Sheehan, Chairman, and Latané, Board Member, concur.

SAlthough one could question whether the ordinance in its entirety is
favalid, this issue is not available for Board determination. Ordinance No.
17 applies to all employees of the City. Some of those employees other than
the fire fighters may be tn bargaining units with exclusive representatives
and thus may have had the right to bargain on the issue. Nevertheless, the
Respondent*®s actions as they relate to these other employees are not at
issue in the instant case. Since no other unit has challenged the City's
actions, our remedy relates only to those employees in the unit represented
by the IAFF.
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STATE EMPLOYMENT RELATIONS BOARD

ena'ziu

'EMPLOYEES

After a hearing in which atl parties had an opportunity to present evidence.
the State Employment Relations Board has determined that we have violated the
law and has ordered us to post this Hotice.

FROM THE

Q

POSTED PURSUANT TO AN ORDER OF THE
STATE EMPLOYMEMT RELATIONS BOARD
AN AGENCY OF THE STATE CF OHIO

of the Board and abide by the following:

A,

WE WILL HOT in any like or related matter, interfere with, restrain, or coerce
our employees in the exercise of rights guaranteed them under Chapter 4117 of

CEASE AND DESIST FROM:

Interfering with, restraining, or coercing employees
{n the exercise of rights guaranteed in Chapter 4117
of the Revised Code, from refusing to bargain
collectively with the exclusive representative of
the fire fighters regarding the 1issue of residency,
from otherwise violating Ohic Revised Code
S4YI7.10{AY(Y) and (A)(5), and from. applying
Ordinance No. 17 to the fire fighters.

the Revised Code.

8.

TAKE THE FOLLOWING AFFIRMATIVE ACTION:

(n

{2)

{3)

Post for 60 days in all City of St, Bernard
buildings where bargaining unit members work, the
NOTICE TO EMPLOYEES furnished by the Board stating
that the City of St. Bernmard shall cease and desist
from the actfons set forth in Paragraph (A} and
shall take the afiirmative actions set forth in
Paragraph (B).

Immedfately engage in good falih collective
bargaining with the exclusive certified bargaining
representative of the fire fighters regarding the
issue of residency.

Notify vhe Board in writing within twenty (20}
calendar days from the date the Order becomes rinal
of the steps that have been taken to comply
therewith.

CITY OF 57, BERNARD

86-ULP-01-0026

T DRTE

We intend to carry out the order

gy TITLE

THIS 1S AN OFFICIAL NOTICE AND MUST NOT BE DEFACED

Tnis notice .must remaln posted for sixty (60} consacut ive days from the date .
of posting and must not be "altered, defsced, or covered by an
Any auestions concerning thfs nptice or compliance Wi tn 1ts

provisions may be dimtgd to the Board ;

matarial,
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