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. STATE OF' OHto STATE EMPLOYMENT RELATIONS BOARD 

In the Hatter of 

State Employment Relations Board, 
COI11!1ainant, 

v. 

Cuyahoga County Commissioners, 

Respondent. 

CASE NUMBER: 87·ULP-06-C254 

ORDf.R 
(0pinioii'7ffached,) 

Before t'llairman sneehan, Vice Chairman Davis, and Bu~rd !iember Latan~; 
October 6, 1968. 

On June 17, 1987, tne Clevehnd Bu111ing and Construction Trades Co•mcil (Charging Party} fileJ an unfair labor practice charge against the Board of 
Cuyahoga County Commissioners (Respondent). 

Pursuant to Ohio Re~ised Code (O.R.C.} ~4117.12, toe Board conducted an 
invBsti(Jation and found probable cavse to believe that an unfair labor 
practice had been '~mmitted. Subsequently, a compla:nt was issued alleging 
that the Respondent had violated O.R.C. §4117.11(A)(l) and (A)(5) by 
unflaterally implementing its ·decision to layoff employ!'es and by refusing 
to bargain in good faith on this decision. Tt.e casP. was heard by a Board 
Maring officer. 

The Boarri has reviewed tne record, the hearing officer's proposed order, 
exceptions ann respon~es. For the reasons stated in the attached opinion, 
incorporated by reference, the Boud adopt~ the Stipulations and Admissions 
In the Answer, atMnds Finding of Fact No. 6 to delete what follows the 
words, "letter of understanding," and adopts the F:ndings of Fact as 
amended, ~orrcluslons of Law and Reco111!\endations. 

The Respondent is ordered to: 
A. Cease and desist from: 

(0 Interfering with, restraining or coercing employees in the exercise of their rights guaranteed in Olapter 4117 of tile Ohio Revised Code and otherwise violating O.R.C.~~ 4117. ll(A)(l) and 
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(2) Refusing to bargain collectively with the exclusive 
representat lYe of its employees and otherwise violating 
Revised Code 4117.11(A)(5). 

B. Take the following affirmative action: 

( 1) Post. for sixty (60) days in conspicuous locations 
throughout the County where bargaining unit employees 
work, the Notice to Employees furnished by the Board 
stating tnat the Board of Cuyahoga County 
Commissioners shall cease and desist from the actions 
set forth in Paragraph A and sha 11 take the 
Affirmative Action set forth In Paragraph B. 

(2) Immediately reinstate the bargaining unit employees 
1 aid off on June 27, 1987 with back pay computed 
pursuant to the Stipulation entered into with the 
Union. 

(3) Immediately engage in good faith collective 
bargaining with the exclusive bargaining 
representative of its employees regarding the 
decision and alternatives to layoff. 

(4) Notify the St.ate Employment Relations Board in 
writing within twenty (20) calendar days from the day 
this order becomes fina 1 of the steps that have been 
taken to comply tnerewith. 

It is so directP.d. 

SHEEHAN, Chainman; DAVIS, Vice Chairman; and LATANE, Board Member, 
concur. 

WILLIAM P. SHEEHAN, CHAIRMAN 

! certify that this document was filed and a copy served upon eacn party 

on this I s"t!:._ day of u~ L ' 1989. 

1986b:LSI/jlo 
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Sheehan, Chairman: 

STAlE OF OHIO 
~TATE EMPLOYMENT RELAT!Or.S BOARD 

In the Hatter of 

State Employment Relations lloard, 

Complainant, 

v. 

Board of Cuyahoga County Commissioners, 

Respondent. 

CASE NUMBER: 87-ULP-06-0254 

OPINION 

I • 

In tnis case tne Board adopts the h~<aring officer's Stipulations and 

Admissions in the Answer, amends Findings of Fact No. 6 to delete what 

follows the words, "letter of understanding," and adopts tne Findings of 

Facts as amended, Conclusions of Law and Recommendations. There are, 

however, a couple of facets that require further amplification. These are: 

1) the duty of the Respondent to bargain over the layoffs which gave rise to 

the unfair labor practice charge, and 2) the applicability of O.R.C. Chapter 

124 in dete1·mining the validity of the subject layoffs. 

O.R.C. ~4117.08 provides: 

(A) All matters pertaining to wages, hours, or terms and 
other conditions of employment and the continuation, 
modification, or deletion of an existing provision 
of a collective bargaining agreement are subject to 
collective bargaining between n.e public employer 
and the exclusive representative, except as 
otnerwise specified in this section. 
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* * * 
(C) Unless a public employer agrees otherwise in a 

collective bargaining agreement, nothing In Chapter 
4117. of the Revised Code impairs the right ~nd 
responsibility of each public employer to: 

( l) Determlne matter.s of fnhl!rent manager! a I pol icy 
wnich Inc Jude, but are n.ot limited to areas of 
discretion or policy such as the functions and 
programs of the pub 1 ic mnployer, standards of 
services, its overall buag. utilization of 
tecnnology, and organizational structure; 

(2) Direct, supei'Vi.se, evaluate, or hire employees; 

(3) l~aintain and improve the f:!fficiency and 
effectiveness of governmental operations; 

(4) Determine the overa 11 methods, process, means, 
or personnel by which governmental operations 
are to be conducted; 

(5) SuspP.nd, discipline, demote, or discharge for 
just cause, or lay off, transfer, assign, 
scnedulP., promote, or retain employees; 

(6) Determi11e tne adequacy of tne work force; 

(7) Determine the overall mission of the employer as 
a unit of government; 

(8) Effectively manage the work force; 

(9) Take actions to carry out the mission of the 
public employer as a governmental unit. 

The employer is not required to bargain on subjects 
J"eserved to tne management and direct ion of the 
governmenta 1 unit except as affect wares, hours, terms 
and conditions of employment, ~nd ne continuation, 
modificati()n, or deletion of an existing provision of a 
collecbvebargalnmg agreement. A pu lfc employee or 
exclusive representative may ra!se a legitimate complaint 
or file a grievanr.e based on the collective bargaining 
agreement, (Emphasis added. ) 

The obligation of an employer to bargbin "as affect wages, hours, terms 

and conditions of employment" was we 11 settled In re City of Lakewood,. SERB 

) 88-009 (7-11-88), where thu Board held: 
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Toe "as Mfects" proviso is an ackMwledgment and a 
resolution of tne following dilemma: while there ar~ 
some matters upon which a public employer must be able to 
take independent action ff it is to properly run its 
operation, such independent management autnority may be 
essential only as to certain asp~cts of those actions; In 
other aspects and at other levels, those very actions can 
be Inextricably related to the determination Of "wages, 
hours, terms and otner conditions of employment," and 
negotiation on tnose issues is essential to preserve 
r~eanfngfu1 collective bargaining rights. The "as 
affects" provision of O.R.C. HI17.08(C) sets forth a 
clear standard for resolving tnis tension between the 
enumerated man~gement rights and the 
subjects-of ·bargaining provisions: when a matter 
"affects" wages, hours, terms and other conditions of 
employment, that matter is subject to bargaining. Support for tnis position can be found ir1 Loraine CHy Bd. of E11t1. v. 

State Emp. Relations Bd. (1988), 40 Onio St. 3d 257, 1989 SERB 4·2, at 4-4 
( 1988), Whe1'e tne Supreme Court stated: 

Tnus a reasonable interpretation of O.R.C. 4117.oa:cJ is 
that where the exercise of a management riglit'Ca\!Se's a 
change in or "affects" working conditions vr terms of a 
contract, then tne decision to exercise that right ls a 
mandatory subject of bargaining. This standard, as adopted in Lakewood, .suera, and applied to the inst~r.t 

case with regard to layoff decisions, has found ~pplication in the pt'ivate 
sector as we 11. I" ~eer F'ound rx and Machine, Inc., 289 NLRB No. 126, 129 

LRRM 1603 (7/20/88), tne National Labor Relations Board neld: We conclude that an employer·'s decision to layoff 
employees for economic reasons is a mandatory subject of 
barga I ni ny and tnat tne Respondent v io 1 a ted tn is Act lly 
f~iling to bargain over its layoff decision and the 
effect of tnat decision, 

ConseQuently, if a matter affects ~<agv.s, hours, ter111s .1nrl otner 
conditions of en'!Jloyment, it Is fully bargainable. There is no doubt th~t 
in the case at issue the decision to l~yoff certain employees directly 

altered the employees' terms of employment and imposed a dramatic change in 
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their working conditions. Since the dedsion to layoff clearly "affected" 

terms aod conditions. of employment, the decision to layoff had to be 

btrgained in good faith. 
The Respondent's argument that it nad the unrutricted right to layoff 

pursuant to the management rights clause is not persuasive. The Respondent 

itself nad earlier interpreted the languac.e :;f thls clause and acknowledged 

its obligation to bargain over layoff decisions 11nen it negotiated and 

signed a letter of understanding with the Intervenor. The letter, Which was 

appended to the coutract, provided for no layoffs during the tert.l of the 

agreement. But regardless of this history of prior bargaining over layoffs, 

the Respondent nad a duty to bargain on its layoff decision. A management 

rigllts clause, to the extent that it arguably authorizes unilateral action 

to change matters tn;t are mandatory subjects of bargaining, is, in effect, 

a waiver by the union of its statutory right to bargain over these matters. 

Tne established standard for determining a waiver of statutory rights is 

th~<t the waiver must be clear and unmistakable. Jn re Pickaway;Ross Joint 

Vocational School Oist Oll of Ed, SERB 87·027 (11-19-87). ?ee also 

Metropolitan Edison Co. v. WLRB, 460 U.S. 693, 102 (1983), Hence, unlike 

other terms and conditions of employment which continue to be in effect 

after the expiration of the contract by virtue of O.R.C. ~~4117,08 and 

4117,11(A)(5), d management rights chuse, whicn is a •~aiver of tnese 

statutory rignts, wi 11 not survive the contract unless it clearly and 

umnlstakauly illldlcates tnat suet• was the intention, Suct1 wdiver is nonnally 

lirnited to the time during which the contract is in effect. ilolida.>: Inn of 

Victorvllle, 284 fiLRB llo. 101, 126 LRRt1 1203 (1967); also David Walcott 

-

-
Kendall 11emorial School. 286 NLRB No. 136 (1988). Therefore, oven if the 

mar.dgement rights clause in the case at hand can btl interpreted to include a 
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waiver by the union of its statutory right to bargain over economic layoffs, 

there is nothing to suggest that :.•1~h waiver was intended to outlive the 
contract. The layoffs ~·ere implemented after the eJ:piration of the contract 
and, consequently, with the termination of the waiver, the Respondent had a 

duty to bargain in good h••n on the decision to layoff. 

IL 

Tne second issue is the applicability of Chapter 124, pursuant to which 

the Personnel Board of Review detertnined the validity of layoffs in th~ 

instant case in Randy A.. Battaglia, et al. v. Cuyahoga County Board of 

~m~nissioners, SPBR Case Ho. 87-LAY-06-0493, et seq. (1986). 

O.R.C. ~4117. lO(A) provides in part: 

Where no agreement exists or wnere an agreement makes no 
specification. about a matter, tne public employer and 
public employees are sub,iect to all applicable state or 
loca 1 laws or ordinances pertaining to the wages, hours, 
and terms and conditions of employment for public 
employees. 

Clearly Cnapter 124 enjoys a pertinency to layoffs and clearly the layoffs 

i 11 the case at hand took place after the expiration of the co 11 ect ·ive 
bargaining agreement. However, even though no agreement existed when the 
layoffs took placi!, the employer, pursuant to Chapter 4117, nad a statutory 
duty to beorgain collectively with the exclusive r~presentative of its 
employees rm matters pertaining to wages, hours, terms and conditions or 
employment, which include, in this Cdse, layoffs. (See analysis in Section 

!. of this opinion.) The statutory duty to bargain does not depend on the 
existence of an agreement, out rathtlr on the existence of an exclusive 

representative for tiiP. employees of the put>Jic employer. See also ~"l4117,08 

and 4117.11(A)(5). Freezing the ~ quo ~ after a collective 

) bargaining agreement has expired promotes industrial peace by fa~tening a 
noncoercive atmosphere tnat is r.onducive to sariou~ negotlati<Jns Qn a new 

'•, ,, 
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s.~ct ion. But even if such conf 1 let does not ere ate a "conflict 1 ng 1 aws" 

situation, it clearly creates an undesirable situation and confusion and 

dissonance which do not promote orderly and constructive labor relationships 

as mandated in O.R.C.94117.22. Thus, th'e pertinent part of O.R.C. 

~4117.10(Al should apply only where there is no duty to bargain. 

A diHerent application would result if, for exa1~ple, a d~certification 

of the bargaining unit. nad ?Ccurred or if tne exclus1ve representative nad 

clearly indicated no further interest in the unit, ca11si.~g the revocation of 

certification. Then tne duty to bargain no longer survives. Also, a less 

tliscernit:>le situation might arise when the parties reach a ~ona fide impasse 

in negotiations, the contract has expired, and the employ.~e organization 

does not exercise its right to strike. However, this clearly was not the 

case llere. First, the parties were actually in the middle of negotiations 

~~nen the layoffs were implemented, and second, im;:>asse cannot be reached as 

long as one of tne par·t ies refuses to bargain O'ler a mandatory subject of 

bargaining, as did the Respondent in this case. 

Davis, Vice Chairman, and Latanl!, Board 11ember, concur. 

04228: s /b: 3/15/89: f 

Ill 



... 

NOTICE TO 
EMPLOYEE.& 

FR(.)M THE 
STATE EMPLOYMENT RE-..ATIONS BOARD 

POSTED PUI!SUAIH TO AN ORDtR OF THE 
STATE EMPLOYMENT RELATIONS BOARO 

AN AGENCY OF THE STA~£ OF OHIO 

After a nearing in which all parties had an opportunity to present evidence, 
tne State Employment Relati~ns Board haS determined tnat we nave violated 
the law and has ordered us to post this Notice. We intend to carry out the 
order of the Board and abide by the following: 

A. Cease and desist from: 

(1) lnte.·fering with, restraining or coerr.ing employees In 
tne exercise of their rights guaranteed in Chapter 4117 
of the Ohio Revised Code and otherwise violating O.R.C.cjcj 

··) 4117.ll(A)( I) and 

.. J 

,. 

(2) Refusing to bargain collectively with the exclusive 
representative of its employees and otherwise violating 
Revised Code 4117.ll(A)(5). 

WE WILL NOT in any like or related matter, interfere with, restrain, or 
coerce our employees in the exercise of rights guaranteed them under Cnapter 
4117 of the Revised Code. 

B. Take the following affirmative action: 

DAlE 

(1) Post for sixty (60) days in conspicuous locations 
throughout the County where bargaining un1t employees 
work, the Notice to Employees furnisMd by tne Boarj 
stating that tim Board of Cuyat10ga County 
Commissioners snail cease and desist from the actions 
set rurth in Paragraph A and sha 11 tJke tht~ 
Affirmative Action set forth in Paragraph B. 

12) Immediately reinstate the bargaining unit employees 
laid off on June 27, 1987 with back pay computed 
pursuant to the Stipulation entered into with the 
Union. 

(3) 

(4) 

Immediately engage in good faith collective 
bargaining with the exclusive bargaining 
representative of its employees regarding the 
decision and alternatives to layoff. 

Notify the State EmJlloyment ~elations Board in 
writing within twenty (20) calendar days from the day 
trd s order becomes fina I of the steps that ~ave been 
taken to comply therewith, 

BOARD OF CUYAHOGA COUtnY CONMISSIONERS 
87-ULP-~6-0254 

TITLE 

Th iTHt811!AN!ClfllllleiAIJlNI!m<fl\"AtlriMU'i:Pt N01"9f! bEI'I&nl:f1om the 
date of posting and must not be altered, defaced, or coverea by any 

'"""" other material. A.riy questions concerning this notice or compliance with 
its provisions moy be dfrected to the Board. 

0420jAnva IL 
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