'STATE OF OHIQ .
STATE EMPLOYMENT RELATIONS BOARD m m 8 9 - 0 0 6
“
In the Matter of ‘ ES ‘
State Employment Relations Board,

Complainant,

v,

Cuyahoga County Commissioners,
Respondent,

CASE NUMBER: 87-ULP-06-0259

ORDER
(Opinion attached. )

Before (hairman Steehan, Vice Chairman Davis, and Buard Member patané:
October 6, 1988.

On June 17, 1987, tne Cleveland Building and tonstruction Trades Council

{Charging Party} filed an unfair labor practice charge against the Board of
Luyahoga County Commissioners (Respondent ),

Pursuvant to Ohio Revised Code (0.R.C.) §4117.12, the Board conducted an
investigation and found probable cayse to believe that an unfair lavor
practice nad been Commitied, Subsequently, a_compleint was issyed alleging
that the Respondent had viclated 0.R.C. Y4117 1Y(A) (1) and (A)(5) by
unilaterally 1mplementing fts ‘decision to layoff employees and by refusing
to bargain in good faith on tpis decision. ‘The case was heard by a Board

The Boarg has reviewed the record, the hearing officer's proposed order,
exceptions and responses. fFor the reasens stated in the attached opinion,
incorporated by reference, the Bozrd adepts the Stipulations and Admissions
tn the Answer, amonds Finding of Fact N, 6 to delete what follows the
words, "Jletter of understanding,” apd adopts the Findings of Fact a4$
amended, Conclusions of Law and Recommendations,

The Respondent is ordered tg:
A, Cease and desist from:

{1) Interfering with, restraining or coercing empioyees jnp
the exercise of their rights guaranteed in Chapter 4117
of the Onio Reyised Code and otherwise viglating
0.R.C.9% 4117.11(A} (1)} and
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™ {2) Refusing to bargain collectively with the exclusive
. representative of its employees and otherwise violatfng
Revised Code 4117.11{A)(5).

B. Take the following affirmatfve action:

(1) Post. for sixty (60) days 1in conspicuous Jlocations
throughout the County where bargaining unit employees
work, the Notice to Employees furnished by the Board
stating that the Board of Cuyahoga County
Commissioners shall cease and desist from the actions
set forth 1in Paragraph A and shall take the
Affirmative Action set forth in Paragraph B.

{2) Immediately reinstate the bargaining unit employees
faid off on June 27, 1987 with back pay computed
pursuant to the Stipulation entered into with the
Unien,

(3) Immediately engage in good faith collective
bargaining with the exclusive bargaining
representative of its emplayees regarding the
decisicn and alternatives to layoff.

. (4) Hotify the State Employment Relatiuns Board in
) writing within twenty (20) calendar days from the day
this order becomes final of the steps that have been
taken to comply therewith,
It is so directed,

SHEEHAN, Chairman; DAVIS, Vice Chairman; and LATANE, B8oard Member,
concur,

éﬁz*zii‘.~;(zp Sl bo.

WILLIAM P, SHEEHAN, CHAIRMAN

I certify that this document was filed and a copy served upon each party

k.
on this |S"‘"___. day of SE Lgé 1 ﬂ,: , 1989,

CYNTHIR L. SPANSKI
1986b:LS1 /5 b

Y, j
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In the Matter of
State Employment Relations Board,
Complainant,
v,
Board of Cuyahoga County Commissioners,

Respondent.

CASE NUMBER: 87-ULP-06-0254
DPINION

Sheehan, Chairman:
l.

In this case the Board adopts the nearing officer's Stipulations and
Admissions in the Answer, amends Findings of Fact No. 6 to delete what
follows the words, "letter of understanding,” and adopts the Findings of
Facts as amended, Conclusions of Law and Recommendations. There are,
nowever, a couple of facets that require further amplification. These are:
1) the duty of the Respondent to bargain over the layoffs which gave rise to
the unfair labor practice charge, and 2) the applicability of O.R.C. Chapter
124 in determining the validity of the subject layoffs.

0.R.C. 94117.08 provides:

{A} A}l matters pertaining to wages, hours, or terms and
other conditions of employment and the continuation,
modification, or deletion of an existing provision
of a collective bargaining agreement are subject to
collective bargaining between the public employer

and the exclusive representative, except 43
otherwise specified in tnis section,

-
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(C} Unless a public employer agrees otherwise in a
collective bargaining agreement, nothing in Chapter
M17, of the Revised Code impairs the right »nd
responsibility of each public employer to:

(1) Determine matters of inherent managerial policy
wnich include, but are not limited to areas of
discretion or policy such as the functions and
programs of the public employer, standards of
services, its overall budg- = utilization of
tecnnology, and organizationai structure;

(2) Direct, supervise, evaluate, or hire employees;

(3) Maintain and improve the efficiency and
effectiveness of governmental operations;

{4) Determine the overall methods, process, means,
or personnel by which governmental operations
are to be conducted;

(9) Suspend, discipline, demote, or discharge for
just cause, or lay off, transfer, assign,
) scnedule, promote, or retain employees;

(6) Determine the adequacy of the work force;

(7) Determine the overall mission of the employer as
a unit of government;

(8) £ffectively manage the work force;

(9) Take actions to carry out the mission of the
public employer as a governmental unit,

The employer is not reguired to bargain on subjects
reserved to the management and direction of the
governmental unit except as affect wages, hours, terms
and conditions of employment, and tne continuation,
modification, or deletion of an existing provision of a
collective bargaining aqreement, A public emplcyee or
exclusive representative wmay raise a legitimate complaint
or file a grievance based on the collective bargaining
agreement. (Emphasis added.}

The obltigation of an employer to bargain "as affect wages, hours, terms

and conditions of employment" was well settied In re City of Lakewood, SERB

vd) 88-009 (7-11-B8), where the Board held:
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The vag affectsn Proviso s ap acknowledgment and a
reselution of the following dilemma; While there ape

Meaningfy; collective bargainfng rights, The u3g
affects» Provision of 0.R.C. 94117.08(() sets forth ,
clear standarg for resolving tnjs tension between the
enumerated management rights and the
subjects-of—bargafning provisions; when 3 matter
“affectsn wages, nhoyrs, terms ang other tonditions of
employment, that matter s Subject to bargafning.

Support for tnig Position cap be found i, Loraine Cft! Bd., of E‘@L_Jh
State Emp. Relations Bd. (1988), 40 Onio st, 34 £57, 1989 SERB 4-2, at 4-4

(1988}, where the Supreme Court stateq:
Thus 3 reasonable interpretation of 0.R.C, 4117 08:C) is
that where the exercise of , Mmanagement right canses ,
Change in ¢p "affectgn work fng conditions .p terms of ,
Contract, thep the decision to exercise that right js ,
mandatory Subject of bargafnfng.
This standard, ag adopted ip Lakewood,l.ugra, and applieg to the Instan;

Case witp regard to layoff decfsions, has found Application ip the private

sector a5 well, In Lapeer Foundrz and Machine, Inc., 289 NLRB No. 126, 129

LRRM 1603 (7(20/88), the National Labor Relations Board nhely-

Consequently, if a matter affects wages, hours, terms  angd Other
conditions of employment, it ig fully bargainable. There jg no doubt that
in the case 3t issue the decision tq layoff certyin emplaoyees directly

altered the employees! terms of emp loyment and imposed , dramatic Change ip




yof f Clearly “affectegn

The Respondént's arqument that ¢ had the unrestrictoqd right ¢o layoff

Vocationa? Schoot Dist gy of Ed, SERB 87-027 (11-19-87). 3ee alg,

Metrogolitan Edison Co. . WLRE, 460 u.s. 693, /02 (1983) Hence, unlike

4!!7.IP{A)(5J, ¢ management rights Clause, which g 3 waiver o these

Kenda |} Hemoria} Schooi, 268 NLRB No. j3g (1988). Therefore, Qven if the

mar.dagement rights Clause j, the case at hand cay be
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waiver by the union of its statutory right to bargain over economic layoffs,
there is nothing to suggest that :uch waiver was intended to outlive the
contract. The layoffs were implemented after the expiraticn of the contract
and, consequently, with the termination of the waiver, the Respondent had a
duty to bargain in good faien on the decision to layoff.
I

The second issue is the applicability of Chapter 124, pursuant to which

the Personne! Board of Review deternined the validity of layoffs in the

instant case in Randy A, Battaglia, et al. v, Cuyahoga County Board of

Comnissioners, SPBR Case No. 87-LAY-06-0493, et seq. (1988).
0.R.C. 94117.10(A) provides in part:

Where no agreement exists or wnere an agreement makes no

specification about a matter, tne public employer and

public employees are subject to al) applicable state or

Tocal laws or ordinances pertaining to the wages, hours,

and terms and conditions of employment for public

employees.
Clearly Chapter 124 enjoys a pertinency to layoffs and clearly the layoffs
in the case at hand took place after the expiration of the collective
bargaining agreement. However, even though no agreement existed when the
layoffs took place, the employer, pursuant to Chapter 4117, nad a statutory
duty to bargain collectively with the exclusive rapresentative of its
employees on matters pertaining to wages, hours, terms and conditions of
employment, which include, in this case, layoffs. ({See analysis in Section
i. of this opinion.} The statutory duty to bargain does not depend on the
existence of an agreement, but rather on the existence of an exclusive
representative for the employees of the puolic employer. See also 994117.08
and  4117.11(A)(5).,  Freezing the status quo ante after a collective
bargaining agreement nas expired promotes industrial peace by fastening a

noncoercive atmosphere that is conducive to serious negotiations on a new
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section. But even if such conflict does not create a “"conflicting Jaws*
sttuation, it clearly creates an undesirable situation and confusion and
dissunance which do not promote orderly and constructive labor relationships
as mandated in O0.R.C.§4117.22. Thus, the pertinent part of O0.R.C.
94117.10{A) should apply only where there is no duty to bargain,

A different application would result if, for example, a decertification
of the bargaining unit nad sccurred or if tne exclusive representative had
clearly indicated no furtnér interest in the unit, causing the revocation of
certification. Then tne duty to bargain no longer survives, Also, a less
discernible situation might arise when the parties reach a hona fide impasse
in negotiations, the contract has expired, and the employse organization
does not exercise its right to strike. However, this clearly was not the
case here. First, the parties were actually in the middle of negotiations
wnen the layoffs were implemented, and second, impasse cannot be reached as
long as one of the parties refuses to pargain over a mandatory subject of

bargaining, as did the Respondent in this case.
Davis, Vice Chairman, and Latané, Board Member, concCur.

04228:5/0:3/15/89:f




After a nearing in which
the State Emzloyment Re
the law and has ordered us to post this Notice.

FROM THE
STATE EMPLOYMENT RELATIONS BOARD

POSTED PURSUANT TO AN ORDER OF TH
STATE EMPLOYMENT RELATIONS BOARD
AN AGENCY OF THE STATt OF OHIO

order of the Board and abide by the following:

A. Cease and desist from:

(1) Interfering with, restraining or coercing employees in
the exercise of their rignts guaranteed in Chapter anz
of the Ohio Revised Code and otherwise violating 0.R.C.9%

‘“5 A17.1{A} (1) and

(2) Refusing to bargain collectively with the exclusive
representative of its employees and otherwise violating
Revised Code 4117, 11(A)(5).

WE WILL NOT in any like or related matter, {interfere with, restra
coerce our empioyees in the exercise of rights guaranteed them under Cnapter
4117 of the Revised Code,

B, Take the following affirmative action:

{1}

(2)

{3)

Post for sixty (60} days 1in conspicuous locations
throughout the County where bargaining unit emp loyees
work, the Notice to Employees furnished by tne Board
stating that the Board of  (Cuyahoga  (County
Commissioners snall cease and desfst from the actions
set forth in Paragraph A and shall take the
Affirmative Action set forth in Paragraph B,

Immediately reinstate the bargaining unit employees
laid off on Jume 27, 1987 with back pay computed
pursuant to the Stipulation entered into with Lthe
Union.

Immediately engage 1in good faith collective
bargaining with the exclusive bargaining
representative of its employees regarding the
decision and alternatives to layoff.

Notify the State Employment Relations Board in
writing within twenty (20) calendar days from the day
this order becomes final of the steps that nave been
taken to comply therewith,

211 parties had an opportunity to present evidence,
jations Board has determined that we have violated
We intend to carry out the

in, or

BOARD OF CUYAHOGA COUNTY COMMISSIONERS

87-ULP-(6-0254

. DATE

BY TITLE

ThITHIS 18 ANORFIGIAL NOTITE ANBEMUST ROT'BE BEFAGE(yon te
ace

date of posting and must not be altered, de

€ra 2017 other material. Ady quastions concernfng this notice or compliance with

or covere

its provisions may be directed to the Board.

04264 /mva

by any
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