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STATE OF 01110 
STATE E11PLOYMENT RELATIONS AOARJJ . . . 

• . ··' Slll8 OnNION 8 9 - 0 0 4 

.r7q 

\\ . 
:n the Matter of . 

Ellen 0. Gibney, et ~1., 

Petitioners, .. ,. 
and 

Toledo Federation of Teachers, 

Responrlent. 

CASE NUI·IBER: 86-REPF-11-035A 

DIRECTIVE 
(Opinion attached.) 

Before Chairman Sheehan, Vice Chairman Davis, ~nd Board l·lember Latanl!: February 9, 1989, 

On November 12, 1986, a petition to challenge rebate cfetermlnation wH filed p11rsuant to Ohio Revised Code (O.R.C.l 4117,09(Cl. ThP. cue ·~as directed to hearing. On August 19, 1987, the hearing officer issuecl • recommended dP.terminatfon. On February 24, 1988, oral arguments were heard h.V the Board. 

The Bo~rd has rev fewed the record, the hearIng off leer' s rec011'1!1ended detemlination, eKCeptfons, responses, amicus curiae briefs, and all other documents filed In this case. For tlie reasons stated in the atUched opinion, Incorporated b.v ~eference, the Board adopts the Stipulations, Findings of Fact, r.oncluslons of Law, Reco11'1!1endations 1, amends Reco11'1!1endation 2 b.v changing the last phrase to rMd: " ••.• 1nd the terms stated in the opfnfoo in this case," and ~ejects Recorm~enrlation 3. 
The Toledo Federation of Teachers 1 s directed to rP.turn al 1 fair share fees collected during the 1986-87 school .vear with interest tn all emplo.vees who paid fair share fPes that .vear and to cease and de sf st from further collection of fAir share fees until such time as it has sPnt to the Board and has In place an internal procedure to determine fair· sharP fee rebates ~~~.ich conforms to federal Ia•~ and the terms stated in the attached opinion, 
It is so direct~rl. 

SHEEHAN. Ct1<1irman; OAVIS, Vice Chairman; ,,nd LATAtrt:, r.oa"l lh!mhQr·, concur. 

I certif.v that this document was filed and a COP.V served upon P.iiCh party ()'~ r . 
on this -=:::l.- da.v of to~ . 1989 • 
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Sheehan, Chairman: 

STAH OF OHIO 
STATE EMPLOYMENT RF.LAT IONS BOARIJ 

In the Matter of 

Ellen o. Gibney, et al., 

Pet I tloners, 

and 

Toledo Federation of Teachers, 

Respondent. 

CASE NUMBER: 86-REPF-11-0358 

OPINION 

I. Introduction 

This action brought by the petitioners <Ellen 0. Gibney, et al.> 
challenges the fair share fee rebate determination procedure of the 
Respondent <Toledo Federation of Teachers> as to whether the procedure Is In 
conformance with federal law and Ohio Re~ised Code <O.R.C.I §4117.09<C>. 
Petitioners also questioned the propriety of certain expenses charged them 
by the Respondent for the 1986-87 school year. 

The State Employment Relations Board <Board or SERB> directed the cases 
to hearing and on March 2. 198.,, a public hearing ,;a1 held before tloe Board 
Hearing Officer, Michael R. liall. On the question of the propriety of 
certal~ expenses, the Hearing Officer ruled that It ''1<15 p.-emature to attempt 
to resolve Issues of expenses for the 1986-87 school year because that 
school year had not yet expired as of the date of the hearing. Therefore, 
one Issue remained for determination: 

rlh~ther the Respondent's f.1ir \hare fee •n.h3te procedure In effect durinq the 19a6-l: scnool ye<11 complied with federal lut~ an1! with O.R .. :. ,4117.·)91(> 
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Subsequent to the Hearing Officer's proposed order, letters were 

received requesting oral arguments. The Board construed the letters as 

motions and granted the requests. The Board also allowed amicus curiae 

briefs. Oral arguments were heard on February 24, 1988, bllfore the full 

Board. 

II . 

In Liptak, SERB Opinion ll'/~006 <4-9-87>, the ~"~:·J held that a licit 

Internal procedure must Include at least these clement>: 

1) Notice to all employees In the bargaining unit that an agency fee 

clause exists and that deductions are to begin and ~hen, at this 

point, a dissenter is required to announce his or her status and to 

register at least a general objection to save the claim.' 

2l An escrort of the sum of all deductions In the full amount at 

Interest. If less than the full amount Is placed in escrow It must 

be done in compliance with footnote 23 of tlMdsQn.' 

31 An audit by a neutral appointed by a method that does not give the 

employee orgariiZatlon unrestricted choice In the appointment.' 

'The announcement of objection status must be rP.newed with each 
contract renewal Incorporating an agency fee clause. Coordln.ltlng objection 
status rP.newals wltll contract r·enewals will not be unduly burdensome on 
dissenters and will give play to the pos~lbllltles that experience with the 
bargain have either resolved or hardened opposition. 

'ChIcago Teacher L~n I.Q..n..J_J,_Qf.~ .L ... ~9.:.. .. l... ... Af h_,j[h~C!Q.,_.\tl~lc .. "'!.: ..... Hudsq_n.., 
106 5. Ct. 1066, n. 23 <1986> 

'The neutral auditor wll 1 be paid by the employee organization, but 
the selection of the auditor must be divorced from an ''unrestricted choice" 
by the employee organization. Cf. H..!!dson, ~411r~. dt 1077, n. 21. 
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.·• ,, 

The audIt must verIfy a 11 employee organIzatIon expend lture s from 

regular dues and fair share fees of employees, Including the 

purposes of such expenditures, In sufficient detail so that 

nonunion employees have a fair opportunity to Identify the Impact 

those expenditures have on their rights and to assert a meritorious 

First Amendment claim. 

3l The certified employee organization may use these audlt<s> as the 

basis for making Its annual advance reduction of fair sha.re fees, 

and/or as the basis for making its initial rebate determination. 

The audit results must be communicated to all nonunion members of 

the bargaining unit before the time period for o'ljectlo~ and the 

first annual deduction of fair share fees begins to run. The 

communication must be accompanied by directions specifying the 

procedure for registering objections <Including t"'' deadline> and 

app~!allng the employee organization's rebate determination. as well 

H a notice to all nonunion employees In the bargaining unl t that 

an agency fee clause exists and that deductions are to begin and 

uhen. 

4> The rebate procedure of the certified employee organization must 

give each nonunion employee In the bargaining unit at least 30 dt1YS 

after the commiJnlcatlons required In Paragraph 3J within whl~h to 

announce his or her status and to register ~~ least a g~neral 

o~jectlon to paying a fair share fee equal to regular union dues to 

save the claim. Upon receipt of a general objection, the certified 

employee organization must lmmedlatel:1 reduce the fair \htHe fee 11y 

those pro ratJ llfJU/111 lihlch It agre~~ ·lie l)r V~Cre e<penrJr.u 1)'/ It 
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or Its affl 1 lates for purposes unrelated to collective bargaining, 

grl evance adjustment, and contract admlnl stratI on. Hnere the 

objection Is only .as to certain expenditures, the certified 

employee organization may make an ~.dvonce reduction of fees limited 

only to the expenditure objected to. The advance reduction of fees 

a~d the rebate determinations of the certified employee 

organlzatior. must be communicated to all objectors by certified 

mall, return receipt requested, together with a full explanation of 

which expenditures In the nev~ral audit the certified employee 

organization has determined to be chargeable to the objectors. 

5> After the certified employee organization makes Its Initial rebate 

determination, the objectors must have at least th!rty 130> days to 

reject or appeal ~ursuant to the Internal rebate procedure of the 

certified employee organl7.atlon specifying the basis for the 

objectors' disagreement with the Initial rebate determination. 

Upon receipt of such appeallsl, the en~ployee organization must 

e1pedltiously render a final rebate determination.' 

6> All rebate detcrminotions must be dated. 

7) Any fair share fees reascnably In dlspdc •>•ust be pla:ed In a 

separate, interest-be~•lng escrow accou.>' in an Ohio financial 

.nstltutlon by the certified employee organization until the 

'The certified employee organization may use whatever Internal 
me chan Ism It deems approprIate to reso I ve such In terna 1 appea Is , 1 nc 1 ud 1 ng 
buli not requiring a neutral arbitrator, hut, absent the voluntary agreement 
of the emp:oyee, It cannot >~alve the e111ployee's right to ultimately appeal 
to SERB. The avollability of SERB to revie1·1 11/Ch determindtlons ;atilflcs 
the r.onstltutlonal requlreme~ts of llud,s(Jn for d neutr,11, .111i le the in~err.~l 
.,ppeJI \atlsfiel Section 4ll7.og<r>. 
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dispute Is ultimately rrsolved. If less than the full amount Is 

placed In escrow, the certified employee orqanlzatlou must 

carefully justify the llmaed escrow on the basis of the audit 

referred to In Paragraphs I) and 2). and the escrow figure must 

Itself be Independently verified. 

Sl A challenge to the certified employee orqanlzatlon's final rebate 

determination may be raised by filing with SERB a petition In 

conformance with O.A.C. Rule 4117-ll-01 to challenge rebate 

determination within 30 oays of the f\nal rebate determination date 

specifying the reason why the employee belie·.es the final rebate 

dHermlnation Is arbitrary or capricious or otherwise fai Is to 

conform to federa I law. A copy of the pet It I on must be served by 

the objector upon the certifi
~d employee organization ofFicial 

designated in the rebate procedure to receive appeals from rebate 

determinations.• 

9l Nithln ten days of the service of the petitions, the certified 

employee organization may ft le with the Bodrd and serve upon the 

petitioners its objections to the petition. TMreafter, ~lther 
the 

Board or '' S~RB hearing officer will decide ;~hether 
the rebate 

determination is ~rblt,·a
ry .Jnd ~apr\cl

ous or fails to conform >~lth 

federal l'lw. Any hearing offlce.r's repmt and recommendation wi 11 

be review~d
 by SERS after the parties have been given a ten-day 

opvorlunlty to file except Ions. responses or cross-except ions on 

the r&port and recommendation pursuant to O.A.C. Rule 4117-1-13. 
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According to the above procedures, an employee need make only one 

general objection to paying fees equal to union dues In order to receive the 

automatic advance reduction In fees by the certified e~rployee orgar.lzatlon 

as well as the certified' employee organization's Initial r·ebate 

determination. 

A general objection Is sufficient. A requirement of 
greater specificity Is Improper at this point because it 
would require an employee to relinquish either the right 
to withhold support from personally objectionable 
political or Ideological causes or the right to maintain 
belief without public disclosure. 

!:J.p_tak, SUJl_r_~. at 319 <footnote omitted>. See, 
Abood v. Detroit Board of Education, 431 U.S. 209. 
241D9m~--~-- ---- ··-·- -------~-- ---

Elaborating on the specificity issue, the hearing officer reccmmended 

that specificity Is required when appealing from the Initial rebate 

determination so that the employee organization lnltiolly, and SERB 

eventually, can determine ~<hy the rebate determination is alleged to be 

Improper. At this point, the dl>sentlng employee >hall not need to Oisclose 

their reason<s>, if any, for their· opposition to paying for repr·esentation 

services other than collective bargaining, contr·act odmi••istratir;n, and 

grievance adjustment. They need only specify what is 11rang ~<ith the r·ebate 

determination. 

The hearing officer recommenaed tile fol lo~<inq catey" ies of "~Pk>y~e 

orgar.lzatlonal expenditures be clearly identified and brof.er. out .dtil o.n 

explanation of the purpose of each Item: 

'Certified e.~ 1Jioyee organization as used throughout this recommended 
procedure Includes deemed certified employee ao·ganiz•tianl pur:,3nt to 

) O.R.C. §4117JJ5<B> and 19R3 Am. Sub. S.B. 133, Sectio;n ~-
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l) Each political candidate or Ideological cause contributed to, 

2> Each lobbying activity engaged In, 3) All organizing activity expenses, 4) Each charitable contribution, Sl Each member-only benefit prov•~ed, 6) Each employee organization publication or literature, 

7) Each litigation engaged in, 8) Each convention and social activity, 9) Any other activity ar-guably unrelated to collective bargaining, 

contract administ•·aticilJ "" grievance adjustment. 
Amplifying on the explanation n~~ded for the potential objector to make 

an informed judgment, the heoring officer noted that o·•erhead, 

administrative costs, and salaries shOJid be allocated to each of tha above 

Items where feasible. In thR absence of adequat~ employee organization 

records to make such a weclfic allocation of overhead and related expenses. 

it will be presumed that the ovHhead, administrative and sala.-y e~penses 

attributive to the above items ,ue in the >ame pe.-centaqe rates as the above 

expenses o·elate to the employee organildtion's totol e'penultul'CI rminus tl1e 

overhead, administrative and salary e<pensesl. 

I 'I. Applying the standards of H_yj_\OI! 'i!!PH! against Re1ponucnt's p<·vcedure, 

the hearing officer found the procedure deficient \n the fo\ lo>dng 

constitutional and statutory requirements: ll It d\d not involve on :mmediate ad·1ance reduction In fair share 

f~es f<)r the objecting nonunion employee of the omounts that Toledo 
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Teachers Federation does not dispute are for "political or 

organizing purposes." 

2> It failed to provide nonunion employees wl th adequate Information 

about the basis for the proportionate choice from which the advance 

deduction of dues was calculated. 

3) Potential objectors did not have the necessary advance neutral 

auditors report, together ljith the employee organization's 

explanation for how It determined the chargeable and non-chargeable 

expenditures, In It$ Initial rebate determinations and/or the 

advance reduction of fair share f~es. The financial lnformatiOr1 of 

the Ohio Federation of Teachers <Respondent's Exhibit //1) Is also 

Incomplete as a financial statement, not audited, and not prepared 

by a neutral auditor. Likewise, American Federation of Teachers' 

Accountant Report <Respondent' 1 Ex hi bit Ill> suffers from t;1e same 

constitutional defect. It falls to i 1st and e<plain the various 

categories sufficiently to be useful to potential objectors. 

·Accordingly, the hear-Ing officer concluded that Re1110nd~nt's fa\,· share 

fee rebote dispute p,·ocedure fo1· the school 1~M 1986-R7 is arbitrary and 

capricious within the meaning of r).R.C. §~117.1j9<CI ,Jnd f,Jils to conform 

11ith federJI low and recommended: 

I) The Board aJopt the Stipulations, flnoings of f,JCl and Conclusions 

of Law 

2) The Board Issue an order requiring Respondent to return all fair 

share fee; collected during the 1986-87 school year and requiring 

Respondent to ce,;se ~rod de•;llt from further collection of f,Jir 
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The !:1.\Jdso!! requirements comprise the minimal federal standards for a 

lawful rebate procedure in the Ohio public sector. Clearly, as the hearing 

officer has determined, the employee organization's procedures In the 

Instant case did not fulfill these requirements nor those 'lf O.R.C. 

§4117.09<0. 

Ohio Revised Code §4117.09(C> requires public employee organizations to 

prescribe an internal fair share fee procedure "which conforms" to federal 

law. In pertinent part, O.R.C. §4117.09<CI provides: 

The agreement may contain a provision that requires 
as a condition of employment, on or after a mutually 
agreed upon probationary perlo1 or sixty days following 
the beginning of employment, whichever Is les>, or· tile 
pffectlve date of a collective bargaining agreement, 
whichever Is later, that the emplr,yees in the unit who 
a•e not members of the employee organization pay to the 
employee organization a fair sha •· fee. The arrangement 
does not requl re any employee to uecome a member of the 
employee organization, nor shall fair share fees exceed 
dues paid by members of the employee organization who dl'e 
In the same buga In I ng unIt ~Lll.\l.~.llL_.tfllP_IQY.fe 
orga !l!_{~!lC!!L .r~p iH!t.~t!_rlJL.PUb l!.L f.~Q.l_Qy_~f!..S _p_LJ_r_~u_a !lL JQ 
ChaJU.~_r:__.i.IJL __ ()E._j!l_~__B,cv l2,~,cL~odt .s.h2.1 !_p_res_cE! be_?!' 
i_n_terna 1 .er:oced)!rL.t~e term I ne ....L..!.!L'l.~J~ JL.2!1Y'--· fo~ nonmembers which conforms to federal !~1,, provided a 
nonmember-makes -·a-·. FTmely demand on the employee 
organlz~tlon. Absent arbitrary and capricious action, 
such determination is conclusive on the parties except 
that a challenge t~ such detenninHion may be flied with 
the State Employment Relations Board wl thin thirty days 
of the deter·nrin;tlon date \pecifying the orbitr<Hy or· 
capricious natw·e ·Jf the clei·er-mination ana thu State 
£mployme•>t Rel;t Ions Ooart/ shall review U>t' rebate 
determination and decide >~lrethcr it VIol Mbitrary or 
capricious. The deduction of a fair share fee by the 
public employer from the payroll check of tile employee 
and Its pay.~ent to the e!nployee organization Is automatic 
and does not require the written authorization of the 
em~l0y~e. <Emphasis added.> 

The lnterrral rebate procedure shall prwirle for a 
rebate of expenditures in lurport r;f :,;,·ri:,,, ·'"i'tl<:l Or' 
ideological Cdu·;~s not ')HmJnQ to •rH: ./•)• • ·' .;mpi<Jyee •)(9anizatlons in the re,ll•ll 'Jf c•.)/lect• . .:· ~,,.,. , ... ,, 
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31 An exhaustive and detall~d list of all expenditures.'• 

41 All communications to obj~ctors be by certified mall and deposit 

escrowed funds on~y in Ohio financial Institutions.'' 

51 A procedure for selecting the auditor through AAA." 

61 Reimbursement to non-objecting nonmember\.'' 

the rights of fair share fee payers. "~.\!.dson's auditor requir·ement Is only 

designed to ensure that the usual function of any auditor is fulfilled. 

That usual function Is to ensure that expenditure which ·the union claims It 

made for certain expenses were actually made for th~se expenses. The 

union's plan satisfies this requirement. The appellant':, interpretation of 

Hudson's auditing requirement is overly broa~ becouse It seeks to have the 

auditor function hoth as an auditor In the traditional sense and as the 

i nd~pendent dec i slonmaker as to char·geab le expenses." ~-~-~-r.ews_~~-l.QY.£!!.!: ion 

Ass'n.__g~ Ch~shi£.ll: 829 F. 2d 335, 340 <2nd Clr. 1987>. 

The Independent auditor requirement does not prohibit or restrln the 
employee organization from engaging or hiring the auditor. It only mandates 

that the auditor must not be a part of the employee organization. 

The Independent auditor and the Impartial declsionmaker are two distinct 

and separate requl rements of Hudson and are not to be Nnfused as one and 

thc- same as In ~.pJak anj the.Hear\ng Officer's Recommendation. ~"-d•:~':t.?.. at 
1377, 1378 .!_IJ]lra. Hudson prohibited the union from choc-sing the impartial 

de<:lslonmaker Who ultimately reviews the charqeabillty determination bllt rJid 

nee alt~r the union's practice of choosing their own accountants 

·•~uds_<!_!l at 1076 <S.<JP.rJ>, n.IR. The union does not provide nonmembers 
with an exhaustive ano detailed list ')fall Its expendi~ures. but <Hiequ,lte 

disclosure surely would Include majvl' categories of e•r.enses. as well as 
verification b;1 on Independent ouditor. <Reloti'lely lao<Je ~·penditun>s, tl1c 

coun indicates should be divlderJ Into their component pal'\s 10 oS to 

demonstrate ·rlitl1 specificity tile n,lture of tl\e e<penoiture.> 

''Federal case law makes no requirement that all communications to 
nonunion objectors be by certified mal I. Nor Is there a requirement that 

th~ er,crowed funds be deposited only In Ohio flroanclal Institutions. Hudson, 
~J!]ra; ll_e_l}lJ.J., at 1504. ----

''Again, 
dec Is lonmaker. 

confusion between Independent 
~~~!JW}, 829 F.2d at 340 . 

aud I t0r and Impartial 

. 'Abood v .. Detroit Board •if Llucatlon, r\31 US -1t 2JR. '[0)~:1 1 
employee\._WilO .. hdve'a"((\'fmafi\;(!i;, ,,j,i-Jefr)l);ln·(;j th~ '·"'''·" ~'oeir· JpfJO\itio:on t•" 
f.Olitlciil II)('~. r~f thr.lr flincH 1'"t? ollltltled t<· Ol~]i,1{ . 
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7) A single procedure for all unions.•• 

Both LIptak and the HearIng OffIcer's recommended standards exceed the 

minimum constitutional requirements of Hudson, and the application of either 

Imposes an unrequired burden on employee organizations to 1uch an extent 

that the latter standurd, If adopted. mlgl1t result In o d_!! f~S..~Q denial of 

an employee organization's statutory right to collect agency fees. llow then 

should SERB fulfill the mandate of O.R.C. §4117.09<C>' 

VI. 

As noted e•.rlier. the Board's responsibility is to decide whether ~he 

rebate determination of an employee organization is arbitrary or capricious 

and conforms to federal law when such challenge Is raised by a nonunion 

member of the bargaining unit. 

In fulfilling the mandate of O.R.C. §4117.09<0 what, for instance, does 

the Board examine upon review- the employee organization's PPlCedure, the 

ultimate rebate determination, or both? Two additional elements further 

complicate the Issue: the requl•·ement that the employee organization's 

rebate determination must confoo·m to fcde,·al law and the requi,·ement that 

the rebate procedure provides for a rebate of e'pendi tures In support of 

partisan politics 'Jf' ldeoloylcal causes not germane to tl1e ,.,or~ of the 

employeP. organiLation In tt1e 'ealm of collectiv~ llill'fJJininq. 

"Andrews. 653 F. Supp. at 1)77: "[Alnd this court does not read 
Hudson~prescrlblng a slngl~ scheme for every union, but rather, as 
establishing general constitutional norms that may be met by a va,·ldy of 
different systems suitable to the partlr.ular circumstance In which they are 

designed to function.'' 

Both ~Jfl.\..o!.~ and the llearing Officor·s· Recom!llenclotion tcnded to imp•Y.e ,, 
single complex system for all unl0ns. This '"ll not tne intent •;f Lipta., 
i:Jut 11 \) r:0nr:eded that it.": _,noliC{1tion ((•Uid -.d:·~1 1:(., {•(· ;fit.;.~·~"·:· 
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The statute spec If 1 ca II y provIdes that "absent arbItrary or caprIcIous 

action," such determination Is conclusive except that a cha1Jen9e to such 

determination may be filed within thirty <30l days of the determination 

specifying the arbitrary or capricious nature of the determination, ana that 

the Board shall review the rebate determination and decide whether It was 

"arbitrary or (aprlclou~." Hhlle It Is clear that tne standard of review is 

"arbitrary or capricious," It Is less clear whether it Is only the rebate 

determination which Is reviewed, as some l1ave argued, or the procedure used 

to reacn the determination. When reviewing the actual rebate determination. 

should the Soard only review whethe•· the substantive fader a I standard >~as 

followed In d~termlnlng the tebate' For it Is the federal standMdS devi~ed 

In Huds.Qf! which protect the First Amendment rights of nonunion members 

see~ln9 a rebate. Or should the Board also examine whether O.R.C. Chapter 

4ll7's statutory standard was followed requiring: "the rebate procedure 

shall provide for a rebate of expenditures In support of partisan politics 

or Ideological ceusfts not germane to collective bargaining!" 
Is a proper reading of the statute to mean th<lt any fair ~hare fee 

determination procedure 'ncunsistent with Ohio's substantive statutory 

sta11dard and substantive f~deral >tanddrrts is subjHt to ileing hl'id 

arbitrary o•· capricious' 0•:. in tt>e c·;•He•t •;( •l petition to 01allenqe 3 

rebat~ determin.Jtion, Is the ceuate procedure beyono the Bo,lrd'l ;r.ope of 

review' 

The thr·ust of the .statuto's language woulo seem to arque against the 

latter,'' especially since the employee organization's procedure must ''A ··evie•.-1 of tl>~ provl>lon's le~i·:l<~tl'le nistory doe\ not ursd•.tr. ,>n:t 

i~)\i'}t·.~ •nt,i r-flr· '•:-•Ji-:1,\t~t,P. int_ent. 
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conform both to feneral law and Ohio's statutory rebate requirements and 

must be reviewed a~ to determine whether it Is arbitrary or capricious. 

Hhen read In whole, th~ proviSion's language seems quite clear and reduces 

the options for Interpretation leaving the Ineluctable translation that the 

Board's review of a rebate determination must include a review of the 

employee organization's procedure for d~termining the ,·ebate, and not merely 

a re-examination of the Impartial declslonmaker's determination. Otherwise, 

the procedure's conformance to federal law could not be satisfied, nor could 

expenditures in support of partisan politics or iileological causes not 

germane to the work of employee organizations in the realm of collective 

bargaining be determined. l~oreover, thHe Is no authority for delegating 

the Soard's res pons I bill ty to others'' 

It Is. therefore, the opinion of the Boafd that the statutory rebate 

provision must be read to mandate that the Board review rebate 

determl •la t Ions for theIr conformance to both federa I procedure and Oh lc • s 

substantive statutory standard. Should a revle11 of a rebate determination 

reveal that a proper procedure to determine ,·ebate •tas not fol lo>~ed. and the 

standard employed does not sHisfy federal low and the statutory standard, 
then the rebate determination must be considered arbitrary. 

''Federal case law establishes a role for an impartial decisionmaker to determine the validity of a challenger·s claim, but O.R.C. §4117.09<0 makes no provision for delegating the Board's responsibility to the Impartial declslonmaker. The Board Is compelled to conclude that 1 ts role Is In addition to that of the Impartial decislonmar.er. 

,, 
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VII 

It Is useful to review the federal standards. 

Since Hudson, subsequent federal case law has further defined the three 

constitutional requisites and identified the elements necessary for an 

agency fee rebate determination procedure to meet these minimum requirements. 

The courts have held that before an employee organization Is entitled to 

collect agency fees,'' It first must adopt a rebate determination 

procedure which provides for: 

1l A notice" to all nonunion membe'rs that a fair share fee 

provision is contained In the current collective barga 1ning 

"No ogency fee should be deducted from nonunion member~' paychecks 
until after the time for objection has passed, :U..f1!1)~. suQI1, at 1504; 
Dornlano v. ~~!_1,1!1. 830 F.2d 1363, 1369 <6th Clr. 1gsn 

"~bood at 224; Lehnert v. Ferris Faculty Assoclatlonc .. 'iE~:NEA, 643 F. 
Supp. 1306, 1331 <fLO. Mich. 19861; Gilpin v. AFSCME, 643 F Supp. 733. 737 
<C.D. Ill 19861.; ~r.r1.~1 at 1503: (quoting lludSQ!l (r]equiring them to 
object in order to receive Information Is Impermissible. l 

The notice to nonunion members Is a yearly obligation based on the most 
recent employee organization's annual audit. 

Upon receipt of the notice, the objecting nonttnlon membet· must make his 
challenge lc the fail· share fee determ' ation within the period and manner 
so prescribed and specify the portion 0f charqeable expendltu,·es to •thich he 
objects. Once tne objection is made thol portion of the ddv,mced fair sha,·e 
fee In cJi~pute must be placed in an Interest bearing e·,crow account. 

The matter is then referred to the impartial declslonmaker for 
determination of the validity of the employee organization's assessment of 
the fee. 

The determination Is conclusive on the parties, except the objector may 
file with SERB an arbitrary and capricious challenge to the determination 
pursuant to D.R.C. §4117.09<0. The arbitrary or capricious nature of thP. 
determination must be specified. SERB >~Ill then rev leVI the rebolte 

) determination fo•· :<nether It Is arbltr~t·y or CilPr iciou\ 

" '· 
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agreement and dues based 011 advance calculation" of the 

nonmember's fair share fee will be deducted on a predetermined date 

and accompanying the notice: 

al An adeQ•Jate explanation for the basis of the fee, lncludln9 a 

disclosure of the employee organlntlon's yearly budgetary 

expendItures'" broken down between chargeable and 

non-chargeable categories.'' 

''It appears the courts would prcfe•· that the employeP. organization 

first, determine how much of Its yearly budget will be spent on political/ 

Ideological activities, and then reduce the nonunion member fee accordingly 

before a deduction Is made from a nonun\011 member's paycheck, I.L11Iney at 

1503; Hudson, at 1076, n. 18; Andrews, at 1377. r, substantial First 

AmendmenfVTol at ion occurs when the procedure \ mp I emented to effec tua t~ a 

rebate of fair share dues expended on activities unrelated to collective 

bargalnln9. contract administration, and grievance procedures are so 

deficient as to result In a portion of the dues being used even tempora,·lly 

to support such unrelated activities, ~!!.Q~Q_n, at 1075. 

'"The employee organization's previous yea,-'s audit may be usea, 

Hudson, at 1016, n.l8: The union need not provide nonmembers 111 til an 

exhaustive list of all Its expenditures, but adequate disclosure surely 

would Include the major categories of ~xpenses. as v1el I as vel"ificat ion by 

an Independent auditor. 

"Included among chargeable expenses He: lobbying activities 

pertinent to the duties of the union as a bargaining r~p,·esentatlve 
,1nd not 

for political or ideologic•l positions rJf the union; litigation incident to 

contrJct admlnlst•·atio!1; qr\evonce dn<l dispute resolution: fa\,· 

repres,'ntation matte.->: and Inter-union jur'ldlct\<.mal di\putes; attending 

national conventionc: pub'•c,,tlons-~p
ortion ··~qord1n9 CC!Ilecthe bargaining 

Issues, ~~J!~,i:_t. at 1320-1326. 

Included among non-chargeable expenses are: organizing activities; 

political or Ideological activities; per capita tax to notional and state 

organizations, unless these 'Jrganlzatlons provide a brea~down of their 

expenditures and. If so, then only the portion of the per (aplta not 

expended on political or Ideological activities or wort. not german() to 

collective barqalning. 
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bl An ~dequate explanation of how chailenges to the determination 

may be made allowing a reasonable period of time In which 

objections may be filed.'' 

21 An Independent auditor ' to verify the exoendltures as 

represented by the employee organization. 

31 An Impartial dechlonmaker•·• to make ~ reosonably prompt 

determination upon c!1allenge by a nonunion member of the validity 

of the employee organization's fair share fee. 

41 A reasonable time" for the adjudication of the validity of the 

employe~ organization's assessment of the fair share fee by the 

\mparti~l decisio.,mal:.er and for refunu of additional rebate, if 

any, to the objettlng nonunion member. 

5l An escrow account" for the amount reasonably In dispute. 

If an agency fee rebate determination procedure fa\ 1·, to meet these 

requ~rements, it will be found statutorily deficient ~11d, therefore, 

"Iierll!J at 1503. 

"l,g"dfY· ~Jl.fl, note 9. 

"lludsq~ at 1076: I;\()IJ!i_~09 at 1371: Ql!.r..ln at 138. 

"The Impartial declslonmaker must O'luf:e '1\1 oeterminalion vlitl\in a 
reasonable period of time. Reasonable •;ime has been approv,!d by the coul'ts 
for as short as thirty days and as long as forty-five days An: p·•oced•tre 
which takes a year or longer will be held uncons:ltutional, McGiurr!Jl)!y. 633 
f. Supp. at 1082. 1083. 

"Once an objector challenges the calculation of the fair ~hare fee. 
the employee organization mu:;t deposit the disputed amount In an Interest 
bearing escrow account, ~2:~qn. at 1077-0178. 

\ 

'\\ 
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declared arbitrary and capricious. Hhere Liptak conflicts with these 

minimum constitutional requirements, Liptak Is overruled. 

Davis, VIce Chairman, and Latan~. Board Member, concur. 

0413B:s/b:2/9/89:f 
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