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R STATE OF OHIO

§ ' STATE EMPLOYMENT RELATIONS ROARD
f * ¥ i
_' o e " -—
" -‘!“ ' In the Matter of : mﬂﬁ m" 89 0 0 4
YN Ellen 0. Gitney, ot a)., _ ’7 T
. Petitioners, o
! and

Toledo Federation of Teachers,
Respandent,
CASE NUMBER:  86-REPF-11-0358

DIRECTIVE
(Opinion attached. )

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latané;
February 9, 1989,

On November 12, 1986, a petition to challenge rebate determination was
filed pursuant to Ohin Revised Code (0.R.C.Y 4117.09(C). The case was
directed to hearing. 0On August 19, 1987, the hearing officer issyed

recompended determination. On February 24, 1988, ora) argument s were heard
hy the Board. :

The Board has reviewed the record, the hearing officer's recommended
= determination, exceptions, responses, amicus curiae briefs, and all other
) documents filed in this case, For The veasons stated in the attached
opinion, incorporated by reference, the Board adopts the Stipulations,
Findings of Fact, Cfonclusions of Law, Recommendations 1, amends
Recommendation 2 hy changing the last phrase to read: . . . and the terms

stated in the opinfon in this case," and rejects Recommendation 3,

The Tnledo Federation of Teachers fs directed to return all fair shara
fees collected during the 1986-87 school  year with interest tn all employees
who paid fair share fees that year and to cease and desist from Further
collection of fair share fees until such time as it has sent to the Board
and has in place an internal procedure to determine fair share fee rebates
which conforms to federal Vaw and the terms stated in the attached opinion,

It is sn directed.

SHEEHAN, Chairman; DAVIS, Vice Chairman; and LATANE, Roard Hembeor,
congur, .

Y
. ¢ / g
WILLIAW P, SHEEHAN, CHAIRMAN

[ certify that this document was filed and a copy served upon each party

on this Q‘LL' day of E‘a_ﬂ_w . 1989,

1952h: §1b
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STATE OF OHIO

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Ellen D. Gibney, et al.,
Petitioners,
and

Toledo federation of Teachers,

Respondent.

CASE NUMBER: 86-REPF-11-0358

OPINION

Sheehan, Chalrman:

1. Introduction

This actton brought by the petttloners <(Ellen D. Gibney, et al.)

challenges the falr share fee rebate determination procedure of the

Respondent (Toledo Federation of Teachers) as to whether the procedure s in

conformance with federal law and Ohio Revised Code (0.R.C.) §4117.09(C).

Petitioners also questioned the propriety of certain expenses charged them

by the Respondent for the 1986-87 school year.

The State Employment Relations Board (Board or SERB) directed the cases

to hearing and on March 2, 1987, a public hearing was held before the Board

liearing Officer, Michael R. Hall, On the question of the proprirty of

certain expenses, the Hearing Officer ruled that it was premature to attempt

to resolve issues of expenses for the 1986-87 school year because that

school year had not yet expired as of the date of the hearing. Therefore,

one issue remained for determination:

Whether the Respondent's fair share  fae rabate
procedure In effect during the 1936-2: school  yea
complied with federal law and with 0.R." BAT1T 094
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Subsequent to the Hearing Officer's proposed order, letters were
received requesting oral arguments. The Board construed the letters as
motions and granted the requests. The Board also allowed amicus curiae
briefs. Oral arquments were heard on February 24, 1988, bafore the full
Board.

IT.

In Liptak, SERB Opinion £7-006 (4-9-87), the Eo2ry held that a Ticit
{nternal procedure must include at least these elements:

1) Notice to all employees in the bargaining unit that an agency fee
clause exists and that deductions are to begin and wshen, at this
point, a dissenter is required to announce his or her status and to
register at least a general objection to save the claim.'

2)  An escrow of the sum of all deductions in the full amount at
interest. If less than the full amount is placed in escrow 1t must
be done in compliance with footnote 23 of Hudson.’

3)  An audit by a neutral appointed by a method that does not give the

employee organization unrestricted choice in the appointment.’

"The announcement of objection status must be renewed with each
contract renewal! incorporating an agency fee clause. Coordinating objection
status renewals with contract renewals will not be unduly burdensome on

- dissenters and will give play to the poscibilittes that experience with the

bargain have either resolved or hardened opposition.

’Chicago Teachers Union, Local No. 1, AFT, AFL-CIO, et al. v. Hudson,

106 S. Ct. 1066, n. 23 (1986}

'The neutral auditor will be pald by the employee organization, but
the selection of the auditor must be divorced from an “unrestricted cholce"
by the employee organization. Cf. Hudson, supra, at 1077, n. 21,

g
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The audit must verify all‘employee organtzation expendttures from
reqular dues and fair share fees of employees, fncluding the
purposes of such expenditures, tn sufficient detail so that
nonunion employees have a fair opportunity to identify the impact
those expenditures have on their rights and to assert a meritorious
First Amendment claim.

The certified employee organization may use these audit(s) as the
basis for making its annual advance reduction of fair share fees,
andfor as the basis for making its initial rebate determination.
The avdit results must be communicated to all nonunton members of
the bargaining unit before the time period for ohjectior and the
first annual deduction of fair share fees begins to run. The
communication must be accompanied by directions specifying the
procedure for reqistering objections (including tro deadline) and
appraling the employee organization's rezbate determination, as well
as a notice to all nonunion employees in the bargaining unit that

an agency fee clause exists and that deductions are to begin and

© when.

The rebate procedure of the certified employee organization must
give each nonunign employee in the bargaining unit at least 30 days
after the communications required in Paragraph 3) within which to
announce his or her status and to register at least a general
objection to paying a fair share fee equal to regular union dues to
save the claim. Upon receipt of a general objection, the certified
employee organization must immediately reduce the falr chare fee by

those pro raty -wounts which it agrees are or were expended by it
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or its affiliates for purposes unrelated to collective bafgaining,
grievance adjustment, and contract administration. Hiere the
objection s only _as to certain expenditures, the certified
employee organization may make an advance reduction of fees limited
only to thé expenditure objected to. The advance reduction of fees
3nd the rebate determinations of the certified employee
organization must be communicated to all objectors by certified
majl, return receipt requested, together with a ful) explanation of
which expénditures in the neu‘ral audit the certifted employee
organization has determined to be chargeable to the objectors.

5) After the certified employee organization makes Its initial rebate
determination, the objectors must have at least th'rty (30) days to
reject or appeal nsursuvant to the internal rebate procedure of the
certified employee organization specifying the basis for the
objectors' disagreement with the initial rebate determination.
Upon receipt of such appeal(s), the employee organization must
espeditiously render a final rebate determination.’

6> Al rebate determinattions must be dated.

7)Y Any falr share fees reascnably in disprte must be plazed in a
separate, interest-beasing esZrow account in an Ohie financial

institution by the certified employee organization wuntll the

*The certified employee organization may wuse whatever internal
mechanism it deems appropriate to resolve such internal appeals, including
put not requiring a neutral arbitrator, tut, absent the voluntary agreement
of the emp.oyee, it cannot waive the employee's right to ultimately appeal
to SCRB. The availability of SERB to review such determinations satisfies
the constitutional requirements of Hudson for a neutral, while the interral
appeal satisfies Section al1t7.09(0) .

N
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Accarding to the above procedures, an empioyee need make only one

generai objection to paying fees equal to union dues in order to receive the

automatic advance reduction in Fees by the certified employee orgartzation

as  well as  the certifieq’ employee organization's initial rebate

determination.

A general objection s sufficient. A requirement of
greater specificity is improper at this point because it
would require an employee to reltnquish either the right
to withhold support from personally objectionable
political or ideological causes or the right to maintain
betief without public disclosure.

Liptak, supra, at 319 (footnote omitteq). See,

Abocd v, Detroip_gggggwg[_EQQQQQUylL 431 U.S. 209,

241 19717,

Elaborating on the specificity issue, the hearing officer recommended
that specificity s required when appealing from the initial rebate
determination so that the employee organtzation inttially, and SERB
eventually, can determine why the rebate determination is alleged to be
improper. At this potnt, the dissenting employee shall not need to disclose
their reason(s), if any, for their opposition to paying for representation
services other than collective bargaining, contract administration, and
grievance adjustment. They need only specify what is wrong with the rebate
determination.

The hearing officer recommenged the foilowing categories of employee
orgarizational expenditures be clearly identified any bvroken out «1th an

explanation of the purpose of each item:

"Certified employee organization as used throughout this recommended
procedure Includes deemed certified employee  organizarions pursi:ant  to
O.R.C. §4117.05(B) and 1983 Am. Sub. S.B. 133, Secticn 4.

A
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Teachers Federation does not dispute are for ‘“political or
organizing purposes.” |

2) 1t falled to provide nonunion employees with adequate information
about the basis for the proportionate choice from which the advance
deduction of dues was calculated.

3) Potential objectors did not have the necessary advance neutral
auditors repoft. together with the employee organization's
explanation for how it determined the chargeable and non-chargeable
expenditures, in ity initia! rebate determinations and/or the
advance reducticn of fair share fees. The financial information of
the Chio Federation of Teachers {(Respondent's Exhibit #1) is atso
incomplete as a financial statement, not audited, and not prepared
by a neutral auditor, Likewise, American Federation of Teachers
Accountant Report (Respondent's Exhibit #1) suffers from tae same
constitutional defect. It fails to iist and explain .the various
categories sufficiently to be useful to potential cbjectors.

"Accordingly, the hearing officer concluded that Respondent’'s fair share
fee rebate dispute procedure for the school year 1986-87 is arbitrary and
capricious within the meaning of 0O.R.C. §4117.G9¢Cr an¢ fails to conform
with federal law and recommended:

1} The Board adopt the Stipulaticns, Fingings of Fact and Conclusions
of Law

2) The Board issue an order requiring Respondent to return all fair
share fee; collected during the 1986-87 school year and requiring
Respondent tn ceasé and desist from further collection of Ffalr

share fees until such time a< Resprngsnt has <ent to the Boacd and
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The Hudsan requirements comprise the minimal federal standards for a
tawful rebate procedure in the Ohio public sector. Clearly, as the hearing
officer has determined, the employee organization's procedures In the
instant case did not Fulfill these requivements nor those »f Q.R.C.
§4117.09(C). ‘

Ohio Revised Code §4117.09(C) requires public employee organizations to
prescribe an interna) fair share fee procedure “"which conforms" te federal
law. In pertinent part, O.R.C. §4117.09(C) provides:

The agreement may contain a provision that requires
as a condition of employment, on o¢or after a mutually
agreed upon probationary period or sixty days following
the beginning of employment, whichever is less, or the
effective date of a collective bargaining agreement,
whichever is later, that the employees in the unit who
ave not members of the employee organization pay to the
employee organization a fair sha.+ fee. The arrangement
does not require any emptoyee to ovecome a member of the
employee organization, nor shall falr share fees exceed
dues paid by members of the employee organization who are
in the same bargaining wunit. Any public _employee
organization representing public employees pursuant to
Chapter 4117. of the Revised Code shall_ prescribe_an
internal procedure to determine a rebate, if any, for
nonme_{ngegg_ghi.gh___ggl)f_qr_‘_m_g to federal law, provided a
nonmember makes a  timely demand on the emplioyee
organization. Absent arbitrary and capriclous action,
such determination is conclusive on the parties except
that a challenge ty such determination may be filed with
the State Employment Relations Board within thirty days
of the determination date specifying the arbitrary or
capricious nature of the determination and the State
Employment Relations Board shall review the rebate
determination and decide whether it was arbitrary or
capricious. The deduction of a Ffair share fee by the
public employer from the payroll check of the employee
and its payment to the employee organization 1s autematie
and does not recuire the wrlitten authorization of the
employee.  (Emphasis added.)

The internal rebate procedure shall provide for a
rebate of expenditures in support of Sartisen widiitieg o
ideological causes not germane to tne w1 smployee
orgenizations in the realm of coligcrr .o 1 | Ay
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3)  An exhaustive and detailted list of all expenditures.'®
4) A} communications to objectors be by certified mati and deposit
escrowed funds only in Ohlo financial institutions.’'
5) A procedure for selecting the auditor through AAA TP

6) Reimbyrsement to non-objecting nonmembevs. '’

the rights of fair share fee payers. “Hudson's auditor requirement 1is only
designed to ensure that the wusual function of any auditor is fulfilled.
That usual function is to ensure that expenditure which the union claims 1t
made for certain expenses were actually made for those expenses. The
union's plan satisfies this requirement. The appeltant’s interpretation of
Hudson's auditing requirement is overly broad because it seeks to have the
auditor function hoth as an auditor in the traditional sense and as the
independent decisionmaker as to chargeable expenses.” Andrews v. Education
Ass'n. of Cheshire 829 F. 2d 335, 340 (2nd Cir. 1987).

The independent auditor requirement does not prohibit or restrict the
employee organization from engaging or hiring the auditor. It only mandates
that the auditor must not be a part of the employee organization.

The independent auditor and the impartial gecisionmaker are two distinct
and separate requirements of Hudson and are not to be confused as one and
the same as in Liptak and the Hearing Officer’'s Recommendation. Andrews, at
1377, 1378 supra. Hudson prchibited the union from chocsing the impartial
decisionmaker who ultimately reviews the chargeability determination but d4id
nce alter the union's practice of choosing their own accountants.

'"Hudson at 1076 (supra), n.18. The union does not provide nonmembers
with an exhaustive and detailed 1tst of all its expendizures, but adequate
disclosure surely would include major categories of espenses. as well as
verification by an independent auditor. {(Relatively large ec.penditures, the
court indicates should be divided inte their component parts 30 as o

demonstrate with cpecificity the nature of the espenditure.?

‘'federal case law makes no requivement that all communications to
nonunion objectors be by certified mall. WNor is there a requirement that
ihe escrowed funds be deposited only in Ohio fingncial institutions, Hudson,
supra; Tlerney, at 1504. o

'?pgain, confusion  between  independent auditer and  impartial
decisionmaker. Andrews, 829 F.2d at 340.

'Abood v, Detroit Board of Education, 431 M.S. ar 238 (O)ely
employees wing have affirmatively made Fnown to the upicn their sppositicon to
rolitical uses of their funds oo 2ntitied to vsliaf 2
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7) A single procedure for all unions.'’

Both Liptak and the tiearing Officer’s recommended standards exceed the
minimum constitutional requirements of Hudson, and the application of either
\mposes an unrequired burden on employee organtzations to such an extent
that the latter standard, if zdopted, might result in a de facto dental of
an employee organization's statutory right to collect agency fees. How then
should SERB fulfill the mandate of O.R.C. §4117.09¢C)!

Vi,

As noted earlter, the Board's responsibility is to decide whether cthe
rebate determination of an employee organization is arbitrary or capricious
and conforms to federal law when such challenge is ralsed by a ronunion
member of the bargaining unit,

In fulfilling the mandate of O.R.C. §4117.09(C) what, for instance, does
the 8card examine upcen review - the employee organization's procedure, the
ultimate rebate determination, or both? Two additional elements further
complicate the issue: the requirement that the employee organization's
rebate determination must conform to federal ltaw and the requirement that
the rebate procedure provides for a rebate of expenditures In support of
partisan politics or jdeological causes not germane (O the work of the

employee organization in the realm of collective bargaining.

“‘Andrews, 653 F. Supp. at 1377:  “(Alnd this court does not read
Hudson as prescribing a single¢ scheme for every unlon, but rather, as
establishing general constitutional norms that may be met by a variety of
different systems suitable to the particular circumstance in which they are
designed to function.”

Both Liptak and the Hearing Officer's Recommendation tended to impase a
single complex system for all unifons. This wis not the intent of Liptar,
Fut 't is conceded that ite application coutd well e @t Tf At aecs

S e TR £ LT ST, S
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The statute specificaiiy Provides that "absent arbitrary Or capricioys
action, Such determination Is Conclysiye except that a challenge to such
determination may pea filed Within thirty (30) days of the determination
specifying the drbitrary or Capricioys Nature of the determination. aInd that
the Boarg shalj Teview tpe rebate determination and decjge whethe, ¢ was
"arbitrary or tapricioyg » While iy IS clear that tne Standarg of review g
'hrbirrary or capricious," it is less clear whether it g only the rebate
determination which jq reviewed, ds5 some have drqued, or the Procedure used
to reacn the determination. When reviewing the actya) rebate determination,
should the Boarg only revipy whether the substantive federy) standarg g,
followeg in determining the "ebate? For it i the fegeryi standargs deviseq
In Hudson whicp Protect the First Amgndment rights of Nonun | on member s
seeking 4 rebate, Or shouly the Boarg alsgo examine whether O.R.C. Chapter
411745 statutory Standarg was Foiiowed Féquiring: "the rebate Procedure
shalt Provide for d rebate of expendi tyres fn support of Partisan POIitics
or ideoiogicai Caus~s pot germane tqo collective bargaining?"

Is a proper reading of the Statyte to mean that any fair thare fog
determindtion Procedyre Enconsistent With Ohio'y substantive statutory
Standgarg ang SUbstantjye Federy) standar s i5 subject ¢ being hely
arbitrary o Cdpricingg O, in the tontect of Petition , Challenge a
rebate determination, bs the "ebate Procegur, beyony the Boar 5 2Cope of
review?

The thrust of the Statute's ianguage woula spep to argue dgaingy the

iatter," especiaiiy Since the employee organization's Procedure Must

A revigy of the Provision: leqizldtive nistory does ngy MZiide 4ny,
EERETY. TG orhe '-:--)izlarivo Inteny '
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conform both to federal law and Ohlo's statutory rebate requirements and
must he reviewed as to determine whether it is arbitrary or capriclous.
Hhen read In whole, the provision's lanquage seems quite clear and reduces
the options for interpretation leaving the ineluctable translation that the
Board's review of a rebate determination must include a review of the
employee organization's procedure for determining the rebate, and not merely
a re-examination of the imparttal decistonmaker's determination. Otherwise,
the procedure's conformance to federal law could not be satisfied, nor could
expenditures in support of partisan politics or ideological causes not
‘germane to the work of employee organizations in the realm of collective
bargaining be determined. Moreover. there is no authority for delegating
the Board's responsibility to others.'®
It is, therefore, the opinion of the Board that the statutory rebate
provision myst be read to mandate that the Board review rebate
determinations for their conformance to both federal procedure and Ohic's
substantive statutory standard. Should a review of a rebate determination
reveal that a proper procedure to determine rebate was not followed, and the
standard empioyed does not satisfy federal law and the statutory -standard,

then the rebate determination must be considerey arbitrary.

'‘*Federal case law establishes a role for an impartial decisionmaker
to determine the validity of a challenger-s claim, but Q.R.C. §4117.09¢(C)
makes no provision for delegating the ®Board's responstblility to the
impartial decisionmaker. The Board Is compelled to conclude that its role
is in addition to that of the impartia) decisionmaker.

.',i
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| VL.

It is useful to review the federal standards.

Since Hudson, suﬁsequent federal case Jaw has further defined the three
constitutional requisites and identified the elements necessary for an
agency fee rebate determination procedure to meet these minimum requirements.

The courts have held that before an employee crganization is entitled to
collect hgency fees,'’ it first must adopt a rebate determination
procedure which provides for:

1) A notice'® to all nonunion members that a fair share fee

provision is contained in the current collective bargatning

""No agency fee should be deducted from nonunion mempers' paychecks
until after the time for objection has passed, Tierney, supra, at 1504;
Domtano v. Matish, 830 F.2d 1363, 1369 (6th Cir, 1987)

‘*Abood at 224; Lehnert v. Ferris Faculty Association, MEA-NEA, 643 F.
Supp. 1306, 1331 (W.D. Mich. 1986); Gllpin v. AFSCME, 643 F Supp. 733, 737
(C.D. Ilt 1986).; Tierney at 1503: [(quoting Hudson (rlequiring them to
object in order to receive information is impermissible. ]

The notice to nonunion members is a yearly obligation based on the most
recent employee organization's annual audit.

Upon recetpt of the notice, the objecting nonunion member must make his
chaltenge to the fair share fee determ’ ation within the period and manner
so prescribed and specify the portion of chargeable expenditures to which he
objects. Once the objection is made that portion of the advanced fair share
fee in ¢gispute must be placed in an interest bearing ¢iCrow acgount.

The matter s then veferred to the impartial declisionmaker for
determination of the valtdity of the employee organization's assessment of
the fee.

The determination is conclusive on the parties, except the objector may
fite with SERB an arbltrary and capricious challenge to the determination
pursuant to O.R.C. §4117,09(C), The arbitrary or capricious nature of the
determination must be specified, SERB  will then vreview the rebate
determination for wnether it is arbitrary or capricious.

-
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agreement and  0ueS based on advance calcutation’® of the

nonmémber's falr share fee will De gegucted on 2@ predetermined date

and accompanying the notice:

a)  An adequate explanation for the pasis of the fee, Including 3
disclosure of the employee organi7at10n‘s yearly budgetary
expenditures‘“ proken down between chargeable and

non-chargeable categories.’

e

"1t appears the courts would prefer that the employee orqanizatﬁon
first, determine now much of its yearly pudget will be spent on political/
ideotogical activities, and then reduce the nonunion member fee accordingly
pefore a deduction is made from a nonunion member’s paycheck, Tierney at

1503; Hudson, at 1076, n. 18 Angrews. at 1377. A substantial First
Amendment violation occurs when the procedure implemented tO effectuate @
. rebate of faiv share dues gxpended o activities ynrelated to collective
) bargaining, contract administration, and grievance procedures are SO
deficient as to result 'n a por tion of the dues peing used even temporarily

to support such unretated activities, Hugdson. at 1075,

to7he  employee orqan\zation's previous year's aydit may be useo.
Hudson, af 1076, n.18: The union need not provide nonmembers with an
exhaustive 1ist of all its expengitures. put adequate disclosure surely
would include the major categories of expenses, as well as verification by
an independent auditor.

' ncluded  among chargeable  expenseés are: lobbying activities
pertinent to the duties of the union as @ bargaining renresentat\ve and not
for political of ideotogical positions of the union; Jitigation incident to
contract administration; grievance and dispute resolution; fair
representation mattevs: and inter-union jur*sd%ctional dispuies, attending
national conventiont, pubY\cations~-portion regarding cotlective pargaining
issues, Lenhert, at 1320-1326.

Inzluded among non-chargeabie expenses are: organizing activities;
pol\t\cal or ioeologtcal activities; per capita tax to national and state
organizations, unless these prganizations provide 3 breakdown of thelr
expenditures and, 1f 50, then only the portion of the per capita not
expended oD political or ideological activities or dork not germane to
collective pargaining.

\D
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b)  An adequate explanation of how chailenges to the determination
may be made allowing 2 reasonable periog of time in which
objections may be filed.?”

2y An  independent auwditor ’ 1O verify the exoenditures  as
represented by the employee organization.

1 An  impartial decisionmaker?’ to make @ reasonably prompt
determination upon challenge by @ nonunion member of the validity
of the employee organization's fair share fee.

4) A reasonable time?® for the adjudication of the validity of the
employee organization's assessment of the fair share fee by the
impartial decisionmaker and for refung of additional rebate, iv
any, to the objecting nonunion member.

5y An escrow account’® for the amount reasonably in dispute.

If an agency fee rebate determination procedure fai': to meet these

requirements, it will be found statutorily deficient and, therefore,

*?Tierney at 1503.

Dowary, supra, note 9.

?SThe impartial decisionmaker must make His getermination within a
reasonable period of time. Reasonable time has veen approved by the courts
for as short as thirty days and as long as forty-five days An:- procedure
which takes a year or longer will be held uncons:itutional, McGlumphy. 633
F. Supp. at 1082, 1083.

<sOnce an objector challenges the caiculation of the fair share fee,
the employee organization must deposit the disputed amount in an interest
pearing escrow account, Hudson, at 1077-0178. '

4\
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declared arbitrary ang capricious.  Where Liptak conflicts with these

m1 A imum constitutional requirements, Liptak is overryled.

Davis, Vice Chairman, and Latané, Board Member, concur.

0413B:5/b:2/9/89:f
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