





B

STATE OF OHIQ

ISTATE. ENPLOYHENT RELATIONS BoARD SR PIRION 89-0073

In the Matter of -
State Employment Relations Board,
Complainant,
and
Loutse Metcalf,
Intervenor,
v,

In.a Council g, American Federation of
State, faunty and Hunicipal Employees, AFL-C]0,

Respondent,

CASE NUMBER: 86-ULP-12-0465

CONCURRING OPINION

Latané, Boarg Member :

In this case the hearing officer:g reasoring for recommending Proceading
to hearing rather than farcing Charging Party to accept a settlement focuses
on the rationale that settlement s, aTthough preferable tgo decisiong reached
through hearings, should "t be forced where the Charging Party asserts that

further remedies are possible through 4 hearing,

she felt she couly 9ain through a fy1} hearing in addition to the remedy
offered in the settlement by instructing the Charging Party, through her
Ccansel, to file statement showing cause explaining how she would benefit
from a hearing.,

In respanse to this directive, the Charging Party fileg & brief
statement merely reasserting her degire for a fyit hearing and her ciaim of

emotional injury, medical, and legal expensns 45 a resylt of neqligent
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representation hy her union. This statement did not set out for the Board

any further remedy or benefit availabie under R.C. Chapter 4117 that the.

Charging Party could have expected to obtain through a heartng, The
settlement agreement reached by the Complainant and the Respondent remedied
all the allegations put forth in the original Complaint and even purported
to remedy several matters not mentioned in the Complaint. Further, there is
no section in 0.R.C. Chapter 48117, which gives the State Employment
Relations Board authority to award the Charging Party monetary damages for

personal injuries.

11
"Settiements constitute the 'Vifeblood' of the administrative process,

especially in ‘tabor relations.” N.L.R.B. v. United Food & Comercial

Workers, 108 S.Ct. 413, u.s. » 98 L.Ed. 2d 429 (1987),

At issue in this case is the Board's authority to effectuate settlements
of unfair labor practice complaints when the Charging Party objects, The
Charging Party submits that once a complaint is issued, the Bnard's duty to

conduct hearings is mandatory.‘

10hio Revised Code §4117.12(B) provides:

When anyone files a charge with the Board alleging that an unfaie
labor practice has been committed, the Board or its designated
agent shall investigate the charqe, [If the Boacd has probable
cause for believing that a violation has occurred, the Bnard shall
issue a complaint and shall conduct a hearing concerning the
charge, The Board shall cause the complaint to he served upon the
charged party which shall contain a notice of the time at which the
hearing on the complaint will pe held either before the hoard, a
board memher, ar a hearing officer,
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LIt 1s a well-settled rule in the private secter that a charging party

has no absolute right to a hearing in an unfair labor practice case, where

the National Labor Relations Board has decided to settle such a case over

the objections of the charging party, Local 282, International! Brotherhood

of Teamsters v. NLRB, 339 F, 2d 795 (2nd Cir. 1964). The application nf

this policy to the public sector is reasonable as long as it will effectuate
the policies of Chapter 4117, In this case the Charging Party offered no
substantial argument as to why a hearing was necessary to effectinate the

purposes of the Act. The U.S. Supreme Court held, in"NLRB v, United Food &

Commercial Workers supra, that, given the importance of settlements, it

could not find any legislative intent "...to deny the Board the usual
flexibility accorded an agency in interpreting its authorizing statute and
in developing new requlations to meet changing needs.” The Board's enabling
statute seems to provide that same kind of desired flexibility in unfair
lahor practice proceedings,

Ohio Revised Code Sec. #4117,02(H} provides in pertinent part:

In addition to the powers and functions provided in other
sactions of Chapter 4117, of the Revised Code, the Board
shall:

(3) Hold hearfines pursuant to Chapter 4117 of the
Revised Code and for the purpose af the hearings and
inquiries administer oaths and affirmations, examine
witnesses and doncuments, take testimony and receive
evidence, compel the attendance of witnesses and the
production of documents by the issuance of subpoenas, and
delegate these powers Lo any members of the hoard or any
attorney-trial examiner appointed by the hpard for the
performance of its functions..,

* Kk K

(8) Promslgate, amend, aml rescind rulas and
procedures and exercise other powers appropriate to carry
ocut Chapter 4117 of the Revised Code,
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seeking relief under common law, while not making such =elief available in

the unfair labor practice proceeding in this case.

The Charging Party here has neither demonstrated any prejudice by the

.adoption of the proposed Settlement Agreement nor submitted any perswasive

anthority which would entitle her tn an evidentiary hearing.
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