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STATE OF 01110 ISTATE EI4PLOYMENT RELATIONS BOARO SBIB IIPIIWI 8 9 - 0 0 3 
In the Matter of ~ 

State Employment Relations Board, 

Comp I a 1 nar.t, 

and 

Louise Metcalf, 

Intervenor, 

v. 

,,"'''Council 8, American Federation of StatP., r',unty and Municipal Employaes, AFL-CIO, 
Respondent, 

CASE NUI~SER: 86-ULP-12-0465 

CONCURRING OPINION 
Latan~, Soard Member: 

!. 
In this case the hearing officer's reasoring for recommending proceeding to hearing rather than forcing Charging Party to accept ,, settlement focuses on the rationale tt&at settle:ments, although preferable to decisions reached through hearings, should ••ot t>e forced where the Charging Part.v asserts that further remedies are possibla through a hearing. 

The Boa•·d gave the Charging Pa•t.v full opportunity to demonstrate what shP. felt sh~ could gain through a full hearlnq in artdition to the remedy offc~<Jif in the settlement by instr~Jcting the Chdrging Party, through her counsel, to file a statement sllowin!J caus~ explaining how she wo1Jld benefit from a hearing. 

In response to this rlirer.tive, the ChMginq Party filed a brief statement mP.relv reasscrtinq her rtesi~e for a f11ll hearing and her claim of P.motionat injury, merliCdl, and legal expensns as a result of OP.gllqent 
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representation h.Y her union. This statement did not set out fo,. the Board 

an.v further remedy or benefit available under R.C. Chapter 4117 that the, 

Charging Party could have expected to obtain through a hearing. The 

settlement agreement reached by the Complainant and the Respondent ,.emedied 

all the allegations put forth in the original Complaint and even purported 

to remedy several matters not mentioned in the Complaint. Further, there is 

no section in O.R.C. Chapter 4117, which gives the State Emplo.vment 

Relations Board authority to a~ard the Charging Party monetar.v damages for 

personal injuries. 

I I 

"Settlements constitute the 'lifeblood' of the administrative process, 

especially in labor relations." N.L.R.B. v. United Food & Commercial 

Workers, 108 S.Ct. 413, U.S. _, 98 L.Ed. 2d 429 (1987), 

At issue in this case is the Board's authodty to effectuate settlements 

of unfair labor practice complaints w~en t~P. Charging Pilrty objects. The 

Charging Party submits that once a complaint is issued, the Board's duty to 

conduct hearings is mandator.v. 1 

lohio Revised Code ~4117.12(61 provides: 

When anyone files a cllarge with the BoMd alleging that an unfair 
labor practice has been committed, the BoMd or its designated 
agent shall investi~ate the char~P.. If the Board has probable 
cause for believing that a violation has occurred, the Board shall 
issue a complaint and shall conduct a l1earing concerning the 
charge, The Board shall cause the co<nplaint to he served upon the 
charged party '1hic11 shall contain a n11tice of the time at which the 
heaf'ing on the complaint will llP. he'ld either before the hoard, a 
board memher, or ol IIP.aring officer, 

--·--------·----
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·It is a well-settled rule in the private sector that a charr~ing party 

has no absolute right to a hearing in an unfair labor practice case, where 

the National Labor Relations Board has decided to settle such a case over 

the object ions of the charging party. Loca 1 282, lnternat ional Bl'otherhood 

of Teamsters v. HLRB, 339 F. 2d 795 (2nd Cir, 1964). The application of 

this policy to the p~blic s~ctor is reasonable as long as it will effectuate 

the policies of Chapter 4117. In this .;.l~P. the Charging Party off~red no 

substantial argument as to why a hearing ~~a;; necessary to effectuate the 

purposes of the Act. The U.S. Supreme Court held, in'NLRB v. United Food f:: 

Commercial Workers supra, that, given the importance of settlements, it 

could not find any legislative intent " ... to dP.ny the Board the usual 

flexibility accorded an agency in interpreting its a~thorizing statute and 

in developing new regulations to meet changing needs." The Board's enabling 

statute seems to provide that same kind of desired flexibility in unfair 

lahar practice proceedings. 

Ohio Revised Code Sec. 4117.02(Hl provides in pP.rtlnent part: 

In addition to the powers and functions provided in other 
SRCtions of Chapter 4117. of the RavisP.d Code, the Board 
sha 11 : 

(3) Hold hearings pursuant to Chapter 4117 of the 
Revised Cod~ and for the purpose nf tha hearings and 
inQuiries administer oaths and affirmations, examine 
witnP.sscs and documents, take testimony and recPive 
evidence, compel the ,Jttllndolnce of witnesses and tM 
product ion of documents by the issuance of subpoenas, and 

delegate these powers to any members of the hoard or an.v 
attorne.v-trial examiner appointed by the hoard for the 
performance of its functions .•• 

• • • 
(!!) Promulg~te, aMend, and 

proced~res and exe~cise other llO•~ers 

out Ch,Jpter· 4117 nf tlw Revised Co<IP.. 

.............. 

~esciod ~lll<?s •nd 
apJrr·oprtatP. to C.to'r.Y 

•'' 
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Ohio Revised Code Sec. 4117,12(8) provides: 

(3) li' upon the preponderance of the evidence 

tal\en, the board bl)l !eves that any pP.rson named fn the 

coll!plaint has engaged In an.v unfair labor practice, the 

boar<! sr,,a11 state Hs findin
g~ of fact and ·1 ssue and 

CllllSCI tC> be served on the pers.:>" an order requiring that 

he cease and desfst from thP.se unfair labor practices, 

and tak~ such ijffirmat·ive action, including ref,~s
tateme

nt 

of employl!es with O" without bac~ pay, as will nffP.ctullte 

thf! polich!s<lf Chapter 4117. of the Reviseff Ctlde, 

Th~se 
sections, when construf!d liberally, as provided in Ohio RevfSP.d 

Code ~4117.
22: 

Chapter 4117. of the Revised Code sha 11 be construed 

liberally for the accomp11shmeot of the purpose of 

pro1110tfng orderly and constructive relationships between 

all public employers and their employees. 

provide authority for the Board's adoption of the settlem~
nt agreement 

wit~>~u
t hearing, abs«!nt any showing of prejudice by the Charging Party. 

The remaining argument of the Charging Party, which warrants co1111>ent 

herP., is the assertion of a claim for 1110netar.v relief due to e1110tional 

ln,iury, Cnaptel' 4117 does not envision an allowance for such a remedy, 

which might be available under some COfll!IOn law tort action. The procedurP. 

and •emedies available under O.R.C. ~4117.1
2 and under co1m1on law t~.eorle

s 

of tort are dissimilar ~nd are co-existent, not inconsistent. The lOth 

Oistrict Court of AppP.als, in a som~wha
t similar situation, found that 

althr,uqh the legislature cr<•tU<l a special oemed.Y to deal with seKua1 

harassmo;nt in tiH! work pl~cP, 
it did not wittHkavl otner available remedies 

and lotP.ndetl to create a range of remedies under bOth e•htinq common law 

~od R.C. (\4112,02. HP.lmick v. Cincinnati llord Prnce!;sing, Inc,, No, 

86AP-1073 (10th Oi st. Ct. of App. April 26, 1988). Simflal"l,y, a liberal 

i"terpratatio•l of U.R.r.. ~4117,
12 does not prf!Cllldt! an employee frotn 
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seeking relief under co111110n law, while not making such ~e11ef available fn 

the unfair labor practice proceeding in this case, 

The Charging Party here has nelthe•· demonstrated any prejudlcP. by the 

. adoption of the proposed Settlement Ag~eement nor submitted any persuasive 

authority which woo)ld entitle he•· to an e~·ldentiary headng. 

0~098:1/b:2/7/89:d 
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