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Pursuant to 0.A.C. Rule 4117-5-10, the oparties filed statements and
documentation regarding their positions on the eleven challenged ballots.
On September 15, 1988, this Bcard voted to resolve the chalienged ballots In
a mynner consistent with tnformation suppllied by the parties. The basis tor
this resolution is set forth in this opinfon. On December 6, 1938, the
Employer filed a "Motion to Strike, Or, In the Alternative, For Leave o
Submit Additional Evidence And Xotion to Reconsider.” The Employer sougiit
to have the Board reject certain filtngs submitted by the Employee
Organtzation. The tmployer alleges that such documents were not timely
filed in compliance with 0.A.C. Rule 4117-5-10, which provides that position
statements regarding challtenges shall he Filed within ten days of the
election. This rule, however, &lso provides that the Board will conduct an
Investigation regarding possidle resolution of the challeages. In the
course of such investigation, materials may be sought in addition to those
submitted with the position statement. For such gocuments, the Board staff
may establish deadlines in accordance with the course of the fnvestigatton,
Thus, 1t would be Inappropriate to conclude that materials submitted after
the 10-day 1imitation for position statements automatically would be
untimely. In this instance, however, the documents were not requested as
part of the Board's investigation. As will be shown below, the documents to
which the FEmployer objects were not relevant to the reasoning leading to
fthis Board's decision. Thus, striking these documents would be
unnecesiary. The Employer, however, should be given the opportunity to
respond to such material and, therefore, the 3oard on December 22, 1988,
granted the [mployer leave to submit additional materials. On that same
date, the Employer's Motion for Reconsideration was denied.

IT. Analysis and Determination

A review of the relevant documents indicates that the Employee
Crganization and the Employer agree that the following employees were not
eligible to vote and that their ballots should not be counted: Trina J.
Maggard, Frankie G. Alford, Susan Hounche!l, June Hounshell', and Holly
Tramte. The partiec also agree that Sherry Lynn (Hright) Rader was eligible
and that her ballot should be opened and counted.

The - number of unresclved challenged ballots thus is reduced to flve
(5. This numb>r stiil is sufficient to affect the outcome of the
election. Accordingly, these challenges will be addressed and resolved.
The five woters wnose eligibility remains in question fall iiito two

1

In its memorandum 1in support of the December 6, 1988, motion, the
Employer states that it "withdraws from Its earlier agreement and requests
that the BRoard determine the eligibility status of June Hounshell."
Employer's Memorandum filed December 6, 1988, page 7. The Employer cltes no
reasons for this change of posttion, which i5 Inserted at the conclusion of
the memorandum without explanation or elaboration. The Board maintatns 1ts
originat determination based upon Employer's statement that June Hounshell
was not an eligible voter. Employer's Position Statement, filed August §,
1988, page 9. :
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categortes: (A) three voters whose names did not appear on the 1ist of

enployees eligible to vote in the first election (Shepard, Cox, and Hayes)
an?! (B) two voters whose names did appear oy the original eligibility list
(Evans and Hardin).? '

A. Proper L'st
This Board has promulgated a rule requiring that in rerun elections:

{clnly employees who were eligible to vote in the first
election and who remain eliginle on the date of the rerun
election shall te eltgible to vote in the rerun election.

0.A.C. Rule 4117-5-10¢B). See also South Community, SERB 86-001 (February
10, 1986). Moreover, the parties’' agreement that gave rise to this rerun
election expressly states that the former eligibility date of September 9,
1987, was to be used.’

Under 0.A.C. Rule 4117-5-10¢(8) (and, in this case, the language of the
parties' agreement), the parties are bound by the list used and eligibility
determinations made in the preceding election, except as to those employees
whose eligibility may have ceased. The threshold requirement for
eligibility of any voter in a rerun election is that he or she must have
been eligible to vote in the first election. HWhether an employee was

*The facts set forth and relied upon in this deciston are not in
dispute and are gleaned from documents contained in the Board's publtic file,
including the position statements and supporting documentation submitted by
the parties. References to documentation are intended for convenience and
are not intended to suggest that such references are the sole documentation
for the facts stated.

'The ellgibility language In the parties’ rerun election agreement s
identical to that set forth in the original consent election agreement that
led to the first election. TYhat language, standard for any consent election
agreement, 1s:

The eligible voters shall be those employees,
Included within the bargaining unit described below, who
were employed as of September 9, 1987, including
employees who did not work durtng safd payroll period
because they were 11! or on vacation, temporarily laid
off, or in the military services of the United States,
but excluding any empioyees who have since quit or been
discharged for cause.

Consent Election Agreement filed September 16, 1987, providing for an
election on October 15 and 16, 1987, page 1; and Consent Flection Agreement
filed July 6, 1988, provlding for a rerun election to be held on July 28 and
29, 1988, page 2.
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eligible to yote tn the firse election Is determined by the constitution of
the original eiigibility st and the resolutfon of any objections or
chailenges thereto,

This approach Is warranted because rerun elections occur when an event
Oor conduct has tainted the conditions necessary to ensure 3 proceduraity
Pure election 1in which employees couyld have exercised thelr free ang
untrammeleg choices. The rerun election is reproduction of the proper
ctrecumstances of the Ffirst election, byt with the elimination of the
contaminating factors., Thus, the eligibility st remaing constant except
for the deletion of those employees who have ceased employment in the unit,
New voters cannot be added t¢ fhe voting body. Such additions woylgd negate
the effort 'to  reproduce the tircumstances of the previous efaction,
Prohibiting supplementation also prevents an employer from using its hiring
Power curing the interim to agg employees who might skew the results of a
rerun election -- 3p election that is designed to be a repetttion of an
earlier election in which the additional employees would ™ not have been
Participants. As svated in South Community, SERB 86-003 (February 10, 1986)
at 217, this poifcy "is supported by the hygienic electroral principle that
Eligibility lsts ought to recelve maximum protection from manipulation,®

R. Employees Not Inc_luded_o_q Original List

By application of 0.A.C. Rule §117-5-10, the agreement of the parties,
and the foregcing polictes, the three employees whose names digd not appear
on the eligibility Thst as compiled by the Employer for the October 1987
election remain ineligibie to vote 1n the rerun election. The Employer
Pursues arguments addressing the réasons why, by virtue of transfe.s ang
reassignments, these three employees shoulg now e eligible, The stmple
fact, however, is that they were not eligible on September 9, 1987, and

*This approach ts common in other Jurisdictions when determining
eligibility for run-off elections when o choice has received a majority,
aee, €.9., National (apor Relations Board Case Handling Manua), Sectlion
11350.5, Paragraph 13 505, Page 3903, Commerce Clearing House;, Floriga
Public Employment Relatians Commiseion Ryle 38D-18.04(3) ITlinols State
Labor Relations Board and Loca) Labor Relations Board Ryle 1210.130(0); ang
Hew Jarsey Pyp)ic Employment Relations Commission Rule 19:11-9.3(p). This
Board shares the widely dccepted goals of-preserving the circumstances of
the prior vote and protecting election eligibllity from manipulation angd has
determined that these principies are appliceble ip Ferun as well a¢ run-off
elections, See §gg§jL_§ommunltg. SERB 36-003 (February |p, 1986).  Thys,
0.A.C. Rule 4117-5-10(8) was promulgated. Compare Michtgan Employment
Relattons Commission Rule 49 apd Hisconsin Employment Relations Board Ryle
21.08(5)(p) and 21012 ¢hy, leaving eligibliity determinatlons for both
run-off elections and reruns to the discretion of the respective labor
relattons t-.args.
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cannot begome eligible by the Employer's procedural deviation of creating a
new list.

C. Halver

The Employer argues that the employees in question are eligible because
their names appeared on the Employer's revised July 1988 list and the
Employee Organizatlon falled to object in writing to the new Msting. The
Emptoyer cites O.A.C. Rule 4117-5-07¢(C)* and arques that the vonion's
fajlure to object prior to the rerun election constitutes a walver of its
right to challenge the eligibility of those employees whose names appeared
on the second 1ist.

In an ovdinary election, a party's failure to object in writing could be
fatal. Thls case, however, fnvoives a rerun rather than an initial
election, and the revised 'ist submitted DLy the Employer 1is not
controlling. The controlling eltgibiltty determinations stem from the
original September 1987 list that was submitted for use in the initial
election.

Proper constitution of the revised list should have been clear to the
Employer from the terms of the agreement and the spplicable rule. It would
have been appropriate for the Employer to have submitted a duplicate of the
original 1ist, designating any deletions of employees who had become
ineligible by operation of Board rule. It was not appropriate for the
Employer to provide additions. While the Employer simpiy may have be~n
attempting to file what 1t belleved to be a current list, this second li.t
is actually an improper effort to supplement the true eligibility list. The
only proper eligibility 1ist in existence jn preparation for the rerun
election was the Emnloyer's original July 1987 list. Any objecticns to
voter eligibility would have to have bzen made as they related to that
1ist. The Employee Organization's position with regard to eligibility of
all five employees 'n question is consistent with eligibility as determined
by the first list. Therefore, there was authing to which the union must

“The Employer's argument with regard to the eligibtlity of one of
these employees Is that her name erroneously was cmitted from the initial
list. This argument can Dbe more adequately addressed following the
discussion of the principles of waiver. Hence, this point will be treated
in section D, below. -

*0.A.C. Rule 4117-5-07(C) provides that:

Fallure to object in writing to the board to the
form or content of the election eligipility 1ist prior to
the commencement of an election shall constitute a walver
of the ohjection if the objecting party knew of the
defect orior to the election, or through ‘he exercise of
reasonable dillgence should have krown.
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have objected. Halver under 0.A.C. Rule 4117-5-07(C) is inapplicable fin
this instance.’

D. Employee Wnose Hame ‘Erroneously Has Omitted.from Original List

With regard to Bonnie Hayes, one of the three employees whose name was
not on the original 1ist, the Employer argues that the omission from the
original list was in error: Hayes was on disability leave on September 9,
1987, but retained reemployment rights and therefore shouvld have been listed
as eligible for the October 1987 election. The Employer, however, falls
into the very walver it had projected for the Employee Organization. KWhile
an employee on medical or disability leave would have been presumed elfgible
had her name appeared on the original 1ist, the Employer's failure to raise
the issuve during the first election procedure precludes reopening the issuve
now. The ellgibility list for a rerun election remains frozen in time from
the first election to the rerun, with the exception of deleclons.

E. Employees Whose Names Wrre Included in Original List

There remain two challenged tallots, and, ever with the preceding
resolutions, these votes (cast by Evans and Hardin) may be determinative.
Therefore, these challenges also must be addressed. As ctated above, the
names of both Evans and Hardin appeared on the original eligibility 1ist.
The tmployer argues. however, that these employees subsequent!y became
ineligible to vote because on December 9, 1987, they were removed from
employment. Hhile a legitimate discharge of an employee prior to a rerun
election could be a meritorious basis for #neligibility, the wischarges in
the case had been disaffirmed prior to the rerun election. On March 29,
1988, the State Perscnnel Board of Review "ordered that the removals of both
[Evaps and Hardin] be disaffirmed and that they be restored to their
employment as Residential Specialists t." Patina Hardin and lLinda J. Evans
v. Butler County Board of Mental Retardation and Developmental Disabiltties,
Personnel Bcard of Review Case Nos. B7-REM.12-0843 and B87-REM-12-0853 (order
issued March 30, 1988)." This order of reinstatement eliminates any

"The fmployee Organization did receive a copy of the Employer's
supplemental 1ist and expressed orally its opposition to the contents.
Employee Organization's letter and attachments, filed August 26, 1988. Even
though the document was not a proper eligibility list, it seldom is !n a
party's best finterest to remain silent -in the face of a potentially
problematic filing. As a practical matter, If the Employee (irgantzation had
stated this opposition In writing prior to the election, the Board and the
parties would have been spared the time and effort spent on the procedural
tscue of waiver,

*The order regarding Evans was affirmes by the Butler County Court of
Common Pleas in Butler County Board of Mental Retardation and Developmenta)
Disabilities v. Evans, Case No. CVBB-04-0470 (opinion issugd July 13,
1988). The order regarding Mardin was appealed to the Hamilton County Court
of Common Pteas, and that appeal was dismissed for lack of Jurisdiction.
Butler County Board of Mental Retardation and Developmental Disabilities v.
Hardin, Case Ho, A-88-02973 (entry issued September 1, 198R).
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