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Pursuant to O.A.C. Rule 4117-5-10, the parties filed statements and 
documentation regarding their position.\ on the eleven challenged ballots. 
On September 15, 1988, this Bcoard voted t•> resolve the chalier,ged ballots In 
a 1111.•nner consistent with Information suttplled by the parties. The basis for 
this r,tsolutlon Is set forth In this oplnloP. On December 6, 1938, the 
Employer filed a "Motion to Strike, Or. In the AI ternatlve. For Leave to 
Submit •'ddltlonal Evidence And )lotion to Reconsider." The Empl()yer sought 
to have the Board reject certain filings submitted by the Employee 
Organization. The Employer alleges that such documents were not tlmel.v 
filed In compliance with O.A.C. Rule 4117-5-10, which provides that position 
statements regarding challenges shall be filed within ten days of thE 
election. This rule, however, ~lso provides that the Board will conduct an 
Investigation reqardln~ po1slbl~ resolution of the challenges. In the 
course of such Investigation, mitterlals may be sought In addition to those 
submitted with the position statement. For such documents. the Board staff 
may establish deadlines In accordance with the co•Jrse of the Investigation. 
Thus, It would be lnapproprl~te to conclude that materials submitted after 
the 10-day 11mltatlon for position statements aotomatlcally would be 
untimely. In this Instance. however, the documents were not requested as 
part of the Board's Investigation. As will be shown below, the documents to 
which the F.mployer objects were not relevant to the reasoning leading to 
:this Board's decision. Thus. strll;lng these documents would he tmneces;ary. The Employer, however, should be given the opportunity to 
respond to such material and, therefore, the aoard on December 22, 1988, 
9''anted the Employer leave to submit additional materials. On that same 
date, the Employer's Motion for Reconsideration was denied. 

II. Analyi_lj_~nd Oetermlnatl.on 

A review of the r~levant documents Indicates that the Employee 
Crg.lnlzatlon and the Emplllyer agree that the following employees were not 
ell\,jlble to vote and thH their ballots should not be c':lunted: Trlna J. 
Maggard, Frankie G. Alford, Susan Hounchell, June Hounshell', and Holly Tramte. The partie~ als6 agree that Sherry Lynn CHrlghtJ Rader was eligible 
and that her ballot should be opened and counted. 

The· number of unresolved challenged ballots thus Is reduced to five CS). This numb~r still is sufficient to affect the outcome of the 
election. r.ccordlngly, these challenges will bP. addressed and resolved. The five ·,oter> wnose eligibility remains In question fall l;,to two 

' In Its memorandum In support of the December 6, 1988, motion, the Employer states that It "withdraws from Its earlier agreement and requests 
that the Board determine the eligibility status of June Hounshell." 
Employer's tt,emorandum filed December 6, 1988, page 7. The Employer cites no 
reasons for this change of position. which 1-. Inserted at the conclusion of 
the memorandum without explanation or elaboration. The Board maintains Its 
original determlnatl?n based upon Employer's statement that June Hounshell was not an eligible voter. Employer's Position Statement, filed August a, 1988, page 9. 
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c,ttegorles: <A> thr~e voters whose names 1!_1.!! not appear on the list of 
e~ployees ell9lble to vote In the first election <Shepard, Cox, and Hayes> 
aor.' <B> two voters whose n~mes did appear ml the original ~llglblllty list 
<Evans and Hardin>.' -

A. E.Ull!er List 

lhls Board has promulgated a rule requiring that In rerun elections: 

[olnly employees who wer~ ell9lble to vote In the first 
election and who remain ellg!Oie on the date of the rerun 
election shall te eligible to vote In the rerun election. 

O.A.C. Rule 4117-.5-10<8>. Sel! als~ South Community, SERB 86-003 <February 
10, 198til. Moreover. the parties' agreement that gave rise to this rerun 
election expressly states that the former eligibility date of September 9, 
1987, was to be used.' 

Under O.A.C. Rule 4117-5-10<8> <and, In this case, the language of the 
parties' a9reement>, the parties are bound by the list used and eligibility 
determinations made In the preceding election, except as to those employees 
whose eligibility may have ceased. The threshold requirement for 
eligibility of any voter In a rerun election Is that he or she must have 
been ellglbh! to vote In the first election. Hhether an employee wa; 

'The facts set forth and relied upon In this decision are not In 
dispute and are gleaned from documents contained In the Board's public file, 
Including the po$ltlon statements and supporting documentation submitted by 
the parties. References to documentation are Intended for convenience and 
are not Intended to suggest that such references are the sole documentation 
for the facts stated. 

'The eligibility language In the parties' rerun election agreement Is 
Identical to that set forth In the original consent election agreement that 
led to the first election. That language, standdrd for any consent election 
agreement, Is: 

The eligible voten shall be those employees. 
Included within the bargaining unit described below, who 
were employed as of September 9, 1987, Including 
employees who did not won during said payroll period 
because they were I I 1 or on vacation, temporarl ly laid 
off, or In the military services of the United St~tes, 
but excluding any empioy~es who have stnce quit or been 
discharged for cause. 

Consent Election Agreement fl led September 16, 1987, providing for an 
election on October 15 and 16, 1987, page I; and Consent Election Agreement 
filed July 6, 1988, providing for a rerun election to be ht'ld on July ZB anti 
29, 1988, page 2. 
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eligible to vote In the first election Is determined b)' the constitution of 
the original ellqfbllfty list and the resolution of any objections or 
challenges thereto. 

This approach Is warranted because rerun elections occur wt1en an event 
or conduct has tainted the conditions necessary to ensure a procedurally 
pure election In wh·ich employees could have exercised their free and 
untra1M1eled choices. The rerun election Is a reproduction of the proper 
circumstances of th~ first election, but wlth the ellmlnal:\on of the 
contaminating factors. Thus, the ell9lblllty 1\st remains cor.stant except 
for thq deletion Qf those employees who have ce~sed employment In the unit. 
Hew voters cannot be added tc the voting body. Such additions >.ould negate 
the effort to reproduce the circumstances of the previous el~ctlon. 
f'roh\bltlng supplementation also prevent~ an employer from using Its hiring 
power curIng the Inter lm to add err.p I oyee s who ml ght skew th~ resu Its of a 
rerun election -- an election that Is designed to be a r~petltlon of an 
earlier election In which tho additional P.mployees would not have been 
participants. As stated In South Community, SERB 86-003 <February 10, 1986> 
at 217, this policy "Is supported by the hygienic electoral principle that 
eligibility lists ought to receive maximum protection from manipulation." 
• 

11. Employees_No.t lncJuded.Qil~!!HJJ.i! 
By application of O.A.c. Rule 4117-5-10, the agreement of the parties. 

and the foregoing policies, the three employees whose names did not appear 
on the eligibility list as complied by the Employer for the October 1987 
election remain ineligible to vote In the rerun election. The Employer 
pursues arguments addresstn9 the reo sons why, by virtue of transfe. s and 
reassl9nments, these three employee\ should now be eligible. The simple 
fact, ho~tever, Is that they wo~e not eligible on September 9, 1987, and 

4 This approach Is common In other jurisdictions when determining 
eligibility for run-off elections when no choice has received a majority. 
See, L9.:_. Nat I on a I Labor Re) at I O!l.L...!!£<!.!:1.. ColJ.LJ!~.'l.d...l_i_ng___l:!!~!l . .U, Sect I on 
11350.5, paragraph 13,505, page 390>1, Commerce Clearing House; Florida 
Public Empl;)yment Relations Comml>!l\lr• Rule 380-18.04<3>; Illinois State 
Labor Relations Board and Local Labor ~elations Board Rule 1210.1JO<bl; and 
tlew Jersey Public Employment Relations Commission Rule 19:11-9.3(b>. This 
Board shues the widely accepted goals of preserving the circumstances of 
the prior vote and protecting election eligibility from manipulation and has 
determined that these principles dre appl lc~ble In rerun as well as run-off 
elections. See South Community, SERB 116-003 (february 10, 1986). Thus, 
O.A.C. Rule 4117:5-IO<B> was promulgated. Con!{1are Michigan Employment 
Relations Commission Rule 49 and Hlscon~tn Employment Relation> Board Rule 
21.08(5Hb) and 21.1\(l)(b), leaving eligibility determinations for both 
run-off elections and reruns to the dl~cretlon of the respective labor 
relations Lards. 
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cannot become eligible by the Employer's procedural deviation of creating a 

new 11 st. ' 

c. Halver 

The Employer argues that the employees In question are eligible because 

their names appeared on the EMployer's revised July 1988 list ~nd the 

Employee Organization failed to object In writing to the new listing. The 

Employer cites O.A.C. Rule 4117-5-07<C>' and argues that the union's 

failure to object pri(lr to the rerun election constitutes a ~alver of Its 

right to challenge the el lglbl I I ty of those employtes whose names appeared 

on the second list. 

In an ordinary £•1cctlon, a party's failure to object In writing could be 

fatal. This case, however, Involves a rerun rather than an Initial 

election, and the revised list submitted by the Employer Is not 

controlling. The controlling eligibility determinations stem from the 

original September 198:• list that wH submitted for use In the Initial 

election. 

Proper constitution of the revised list shOuld have been clear to the 

Employer from the terms of the agreement and the •ppltcable rulg. II would 

have been appropriate for the Employer to have submitted a duplicate af the 

(lr\glnal list, designating any deletions of employees who had become 

Ineligible by operation of Board rule. It was not appropriate for the 

Employer to provide additions. Hhlle the Employer simply may have be-n 

attempting to file what It believed to be a current list, thls second li .c 

Is actually an Improper effort to supplement the true eligibility list. The 

only proper eligibility list In existence In preparation for tMe rerun 

election was the Emoloyer's original July 1987 list. .~ny objections to 

voter eligibility wv,Jld have to have b.~en made as they related to that 

list. The Employee Organization's posltl''" with regard to eligibility-of 

all five employee·; In question Is consistent with eligibility as determined 

by the first list. Therefore, there was m;thlng to which the union must 

--------· 
'The Employer's argument with regard to the ellqlbll tty of one of 

these employees Is that her 11arne erroneously was omitted from the Initial 

list. This argument can be more adequately addressed following the 

discussion of the principles of waiver. Hence, this point will be treated 

In section 0, below. 

'O.A.C. Rule 4117-5-07<C> provides that: 

failure to object In writing to the board to the 
form or content of the election eligloility list prior to 
the commencement of an election shall constitute a waiver 
of the ol>joctlon If the objecting party knew of the 

defect ?rlor to the election, or througt~ ·ne exercl1e of 
reasonable dill~enc~ should have known. 

5 
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have objected. Halver under O.A.C. Rule 4117-5-0HC> Is Inapplicable In 
thl s Instance.' 

D. Employee Wnose flame ·Erroneously Has Omltted.from Or!.!l~.D&Jlst 

With regard to Bonnie Hayes, one of the three 11mployees whose name was 
not on the original list, th~ Employer argues that the omission from the 
original list was In error: Hayes was on dlsablllty leave on September 9, 
! 987, but ret a I ned re~mp loyment rIghts and therefore shou 1 d hav·e been 11 s ted 
as eligible for the October 1987 election. The Employer, however, falls 
Into the very waiver It had projected for the Employee OrganiBtlon. While 
an employee on medical or disability leave would have been presumed eligible 
had her name appeared on the original list. the Employer's failure to raise 
the Issue during the first election procedure precludes reopening the Issue 
now. The ellglblll ty list for a rerun election remains frozen In time from 
the first election to the rerun, with the exception of delellons. 

1:. ~nployees Hhose Names Hr.f.ILl!).l:._~udld In Original List 

There remain two challenged t-.~Jlots, and, ever with the preceding 
resolutions, these votes <cast by Evans and Hardin> may be dr!terminatlve. 
Therefore, these challenges also must be addressed. As 1tated above, the 
names of both Evans a.nd Hudln appeared on the original eligibility list. 
The Employer argues. however, that these employees subsequently became 
Ineligible to vote because on December 9, 1987, they were removed from 
emplo_yment. ~lhlle a legitimate dlschuge of an employee prior to a rerun 
election could be a meritorious basis for lnel19\hlllty, the ~lscharges In 
the case had been disaffirmed prior to the rer:1n election. On March 29, 
1988, the State Personnel Board of Review "orderetl that the removals of both 
[Evans and Hardin] be disaffirmed and th•t thl'Y be restored to their 
empl()yment as Residential Specialists 1." Patina Hardin and Linda J. Evans 
v. Butler County Boad of t~en_~ Retardation and ~ri:o/.elo[>111_~nt<1_L}Ts-a'biY\Tie$,' 
Personne 1 Bc.ard of R!;v lew Case Nos. 87 -R£1~ .. 12-0843 and 87 -REM- 12-0853 <orde~ 
Issued March 30, 1980>.' This order of reinstatement eliminates any 

'The Employee Organization did receive a copy of 'che Employer's 
supplemental list and expressed orally Its opposition to the c<>ntents. 
Employee Organization's letter and attachments. filed August .!6, 1988. Even 
though the document w~s not a proper eligibility list, It seldom Is In a 
party's best Interest to remain silent In the face of a P'Jtentlally 
problematic filing. As a practical matter, If the Employee Organ•.zatlon had 
stated this opposition In writing prior to the election, thE· Bo,Hd and the 
parties would have been spared the time and effort spent on the procedural 
ls~ue of waiver. 

'The order regarding Evans was afflrmeo by the Butler County Court of 
C01M10n PI ea s In But;!!l_r:__ Count.J_Board_J1.L..!:!tf!J~ .. L.Jl.!Ltm!~J1.9.!L.J!!.<L..Deve IQP.m~t~l 
!U_sabiJ..Lt.!!L.Y-:.....1.'!.!/1~. Case No. CVSS-04-0470 <opinion ISSUI)d July 13~ 
19881. The order regarding Hardin was appealed to the Hamilton County Court 
of Common Pleas, and that appeal was dismissed for lacl; of jurisdiction. 
Butler Co\!.!!.!1_J!Qa_r:\l_Q.f._l:f~~~l....fl!t'l.r.c!a.!I..Q..n_ and Dg_yelopmerotal Disabilities v. 
~~[dln,__Case Ito. A-88-02973 <entry Issued September.!, I'J88T. 
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You are hereby notified that an appeal may be perfected, pursuant to 
Ohio Revised Code Section 119.12, by filing a notice of appeal with the 
Board at 65 East State Street, 12th Floor, Columbus, Ohio 43215-4213, and 
with the Franklin County Common Pleas Court wJthtn fifteen days after the mailing of the Board's directive. 

I certify that this document was flied and a copy served upon each party 

'" "" t<f!>- •• , of ;.""'""! -' "". 

0406B:dlb:lll8189:f , .. ~,~· 
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