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"st'~~e·Empl.o yme1~t· Relations Board, 
·.-- :·.·:. . . '': . 

Co01pl~inant, 
_,· . 

ant! 

Union t.a.::al School District Board of Educ11tion, 

Respondent. 

CASE NUMBER: 86·ULP·12·0483 

QPINION 

Chair~an: 

I. 

·This matter comes before the Board on the hearing officer's propoted 

'or.der re~;ommending a uismissal of the unfair labor practice charge and 

.ordering the parties to engage in good faith collective bargaining regarding 

'the issues in .dispute. 

II. 

19, 1986, Union Local School Cistrict Board of Education 

and Union Local Assocfati~n of Classroom Teachers (Intervenor) 

?Ji,imterl!d into negotiations for a successor bargaining agreement in accordance 

(O.R.C.) §4117.14 and the 1985-86 collective 

"~,.,~i· ng· agreement then in effect between the parties. 1 At the initial 
. . 

·Intervenor_, . among several other proposals it presented, 

·. '~~~~g~sted ARTICLE V, Section 5.1?., 2 Negotiations Procedures, to t•ead: 
..... ' •. ::.':'.·.· ........ ··. 
;~- · .. :. 
:-.·· ' .·;.,.;,._,...,.,..___,:.,.,....,.,....._ 

··!stipulation~ of Fact (Stip. of F.) No. l. . . .· . ·, .. · ·' 

2~fndf!1g of·Fa~t (F. of F.) No, 3 and Board Exhibit (Exh.) No. 2. 
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negotiation se.ssions. are. held during the regular year, such ilegotfatfons shall be held during the r~l~teR~r~~Q. .· · · . '' 

.•; ·. 

parties met"again on June 28,1996,;> Again, the Respondent did not 

... \ 

i'?)f'~;;i;~~~t any proposals but responded to thos~ the Intervenor presimted a~. the 
•'fiY'•st meeting bY es~~ntiallyrejecting·all items) At the samemeetJng,' 

;;;v·;-;,,;.;,•., ,ttie "Intervenor prop~sed to the Board what it designated as ARTICLE V, 

··.", 

s~'ctions 5.8 .and 5.9. The last two sentences of Section 5.9 read:. ·· .. · ·• .. 
··. ·.·· Negotlaticm meetings shall be in closeci. sess'ions unless .. ·····,• .. _ll!U~IJ(llly agree~ upon by b.oth parties. Such meetings may . take·place dur1ng the school day. (Emphasis added.) 

5.9, as it was presented anew, was In the parties' 1985-96 

··· • .. On July 8, the negotiating teams met again and the Respondent rejected 
the Intervenor's newest proposals on ARTICLE V, Sections 5.8 and 5.9. No 
new proposals were made by either party until the night of September 25, 
'1986; ·when a federal mediator ordered both parties to exchange final 

' 

At thfs meeting, the Respondent submitted a paper entitled, 
Offer Proposal of Union Local ·school District Board of Education." 
• document, the Respondent agreed to the Intervenor's propos a 1 on .. 6 
v. 

ultimately reached a tentative agreement. The version of 
the tentative agreement ratified by the Intervenor incorpoNted ARTICLE V, 

. '·se~tfons 5.8, 5.9, and 5.12, as it had proposed at the June 19 and June 2B 

3 . . . Stfp. of F. No. 4. 

4rranscript pp. 36-40. 

!istfp; of· Fact No. 10 . 

. 6Exh • .C-5. 
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ratWJedi ver~i~n. and; noted th~ in~lusfim of. Section 5. )2; f 
ow~ iversici'n~ omHting that section. Wf.th this single exceptl~ri~> 

tentative agreements ratified by the partie~ ~ere 
·,',.''.:.:··;. 

refused . to sign· the agreement · ratified by .•. 
''· ·.·· 

. . 
• The. Intervenor su!lsequently ffled an unfair labor· practice . 

d\a1rae'• alleging the Respondent had violated of O.R.C. §§4117.ll(A)(1) a.nd 7' .' i '? 

,... . ,' 

III. 

Intervenor contends that its proposal for Section 5.12 of ARTICLE. V,. 
' . ,' '_,·· 

never· withdrawn from the bargaining table, and that it 1~as offered to. 
sch~~uling of bargaining sessions during the actual school year . . 

Sect !on 5. 9 which governed the scheduling of barga infng ... -:· 

during the summer days of the school year. Accordingly, it c.Jaims 
pr(!pp.·! ,··a 1 s .presel!t no ,fncons f stenc f es .s i nee Sect ion 5. 12 and .Sect ion 5. 9 Cffiti•/i;Xi\i,;:~'. . .. l:.>t .. ·_I':U:··.J, U•tl-')!. uJt·t~ ~ :~~-~·~1-'J l,-lS~l~!.'.t ll:':;-:-_r·:; r;r f:.r:IF:!':.:·:;~·: 

. ,. ...... . -""' ~~,. ....... ,, .. ;. ~- . It is an unfair labor practice for a public employer, its agents, ·•·nr"·rAnr'Asentatives- to: 

. . · Cll.' Interfere with, restrain, or coerce employees in the exercise · ''.of. the rights guaranteed. in Chapter 4117. of the Revised Code or an <'<'employee ·organization in the .selection of· its representative for the purpose.s of collective bargaining or the adjustment of grievances; .... ·,,: ,' . ;,,- __ .,·. 

* * * 
· •··.··•.·. (5) · Refuse to bargain collectively with the t•epresentatfve of his . eiripl<:ryees recognized . as the exclusive representative or certified purs11ant ·to Chapter 4117. of the Rev! sed Code; 
' '·' -...... . ': .. ' . ~ . ~ 

' .·_'. 
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' .-- .... '·,' 

, .. ··>:: ·:· . · .. __ 
scheduling of .bargaining. sessions .·during different. periods. / 

f;\!;?; .t~trotJglloout th~jear •. · It argues that a !though· the· part f~s reached· teilt\ltfve:;, '··lliii'E!enil~nt on a master agreement with the inclusion of Sec,tion. 5.12', t~e .. · .. _ .. : R!i!Sp()~O~!nt h~s refused to execute this agreement. Therefore, in accordane;e < · . 
· .. · ·:ion 4117 .IO(B), the agreement has been ratified by operation of lal:l.' ·.· 
· Respondent argues . that it rejected the Intervenor's propos a 1 • .... ··.·· 

V, Negotiation Procedures, on June 28, 1986. Later, at 
fng, the Intervenor proposed ARTICLE V, Sections 5.8 and 5.9, On .. 
1986,· it rejected the ·Intervenor's latest propos a 1 on these two. 

.and contended no new proposals were made by either party regarding 
V until the night of September 25, 1986, when they agreed to the 

·. ·. _ .. 

It is the Respondent's position that it 
of the Intervenor's last proposal which made 

teacher workday discretionary upon the agreement of . , .... ,,n• .. · parties, not mand~tory. The Respondent further asserts that Section 

. . .. 

5. 9 are two wholly inconsistent propos a 1s and to accept 
as the Intervenor urges, would place the provisions In direct 

The Respondent further argues . that the or.1y Jogfca 1 
t .. P .• A" . .that can be drawn from the Intervenor's proposal of Section 5,9 

it replaced the earlier one on Section 5. 12. 

JV • 
For the reasons adduced . below, the Board concurs in part with the 

~earing officer's recommended order, The Board finds the reconrnendatfon for '!c' • 

dismissal an appropriate one, but rejects the hearing officer's recommended 
... ·. 

'.". / 

.. ·: 

'-1. ,,J .·.·.··••• ~. . . . : 
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. '·, 

· (B)(3) If upon the ·preponderance of the evidence 

taken,. the board be 1 ieves that any person named In the 

complaint has engaged. in any unfair labor practice, the 

.board· shall · state its findings of fact and issue and 

cause. to be served on the person an order requiring that 

he ceas". and desist from these unfair labor practices, 

and. take such affirmative action, including reinstatement 

of employees with or without back pay, as will effectuate 

the policies of Chapter 4117. of the Revised Code. If 

upon a preponderance of the evidence takenl the board' 

believes thlit · a ~erson named in the com~ Ia nt has not 

enga9ed in an un air labor practice It s a 11 state its 

findm s oF fact and issue an order dismissm the 

mp as s a e • 

· Consequent·ly, the hearing officer's recoll!llended order to engage in 

. collective bargaining when no unfair labor practice is found is clearly 

improper and must be rejected. 

.. 
. VI. 

What is at hand in the instant case is simply a gross misinterpretation 

' ' . . 

:t& the parties of..each other's bargaining moves but, contrary to the hearing 

lusion, it does not rise to the standard of a mutual mistake 

fact. 

' ' . · .. ; ' . ~-· 

b·:•·••·:,·c:::·,;·; ........ ""m:f stake". wu not co11111on to both part les where each 1 abored under 
1 

''""'''''·· :.~ . 
sa111e mfsconceptfon as to past or existing material fact and, in respect 

to Section 5,12, a meeting of minds 11as not evidenced. 

The Board does no.t question that both patties are sincere in their 

·· •(;ontentjons. and that each believes its version of the tentative agreement is 

· ... ·· th.e one agreed upon. 

The Board, however, does not subscribe to the Intervenor• s claim that 

. there ·Is no inconsistency between Section 5.12 and Section 5.9. The two 

: .. ~ :·,-. : 
• ; ·.c..;.;· .... ..._·:·:,;,ii,j . ..... ,: ... 
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. • ... :: ,, .. 

in diw:ect contradiction; . Section 5.12 makes meeting > 

,, .. ,,,._,,~~·-' lltilnai~tolrV' 'ari .. d SeCt ion ·~:9 ~llows dfscret ion. The d i st i~ctions ·be~~e~n : > 

i111ed by thE!. Inter.lienor are just not apparent> Jf they were 
: . . 

tr\!at dfffere~t periods of the school year, as argued; th~n .· 

ha.ve 
.. 

specifically noted. Ambivalent ·been :. or·, 
. 

hrigoa~e· too .. often threads its way into contracts despite normal 

Seldom, if ·ever, is this by intent. Had the parties ratified. 

·Intervenor's version of the tentative agreement, and given each it~· 

{;;:<,:';)]~i:e·serit po~ture, !Lis hig~ly dubious that negotiating sessions could ever 
.'f.\i'!'ic '· :~·:;:~' · ···• ~,· scheduled without· an arbitrator's inter vent ion. The finished product of· 

. · .. 

' negotiations, the. agreement, should be a document containing language as · 
. . . ·:o • . 

ciear and as precise as the parties in their mutual efforts can make it. To 

.· wrH.e.! :fnto' an agreement provisions that are as contradictory as these two 

«D.t·H•>•s, reduces the contract to an instrument of dispute rather than one 

also had some hand in this confusion. For instance, 

alolthouqh.<SeCt'ion •5.9 was the same section with the same language :that had 

.......... ' part: ·of . the.~part les ~ '' 1985-86 agreement, ·· the Respondent, ne~Eirthe less, 
. ' . . 

.:te:1tatl·e·o·. (<lit t'~fthout ··so much· ·as: a counter 'propos a 1. Then . on September 25, 

ilrid· readily accepted it. This surely must have puzzled 

. ·• other' party. 

· ·: ·:The best that can be concluded is that the entire negotiations were 

'rdly a' study in bargaining sophistication. 

·· ·.H()wever, attribution for this misunderstanding, at least in major part, 

i.·:s\').<. :· ..• ·.·. ~e assessed to the . Intervenor. When it proposed Section 5.9 

after Section 5.12 had been rejected by the Respondent, a 
' " ,• 

· .. 

'.' .·. 
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.: . 

~~~t1o~~; s: i z>:h~d 
}nt~~ti,on, but ,the s 

:.· .. 

rea,sorits:··~he ch(lrge:fs ~ismfssed. · 
:· ;. _;.: . 

.. ,_. 

·:·· 

and Latan~. Board Hember, concur. 
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