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STATE OF OHIO Oleb

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of

Ohio Association of Public School Employees,
AFSCME/AFL-CIO,

Employee Organization,
and

Montgomery County Board of Mental Retardatton and
Developmental Disabilities,

Employer. G (AnPCS

CASE NUMBER: 8B-REP-03-0035  (As £, A3

OPINION AND CERTIFICATION

Before Chairman Sheehan, Vice Chairman Davis, and Board Member Latané;’
July 14, 1988.

Davis, Vice Chalrman:

I. Facts and Procedura! Background

This case presents issues raised by The Montgomery County Board of
Mental Retardation and Developmental Disabilities ("Employer™) in fits
Objections to Election in which it seeks to have the Board set aside the
results of a representation election involving the Ohio Association of
Public School Employees, AFSCME/AFL-CIO ("Employee Organization® or
"OAPSE/AFSCME"). The facts as set forth in this Opinion and Certification
are not 1in dispute and are gleaned from the Employer's Objections, the
Empioyee Organization's Responses, and documents contained in the Board's
offictal public file of the case.

Pursuant to a consent election agreement executed by the parties, a
secret ballot representation election was conducted by a Board election
agent on June 2, 1988. Officlal SERB paper ballots were used, on which
appeared the choices of "No Representative" and "Ohio Association of Public
School Employees, AFSCME/ AFL-CIO." Printed above each choice was a small
box 1n which the voter could mark an "X." (Consent Electtion Agreement,
filed April 13 and 14, 1988, and Notice to Employees, issued May 4, 1988.)

The polling hours were from 9:30 a.m. to 11:30 a.m. and from 12:30 p.m.
to 2:00 p.m. At the conclusion of the poliing period, the Board agent began
the tally of ballots by removing the ballots from the box and unfolding
them, One of the ballots cast was blank, and the agent declared it void.
(Employer's Objections, filed June 13, 1988, page 2 and exhibit F.) Another
ballot was marked 1in 1ink in the following manner: in  the "No
Representative” box was an “X" and elliptical markings over it obliterating
the "“X". an arrow pointed to the box for the cholice of OAPSE/AFSCME, and in
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that box appeared a clear and unobscyred "X." (Original ballot, preserved
by Adminstrator of Representation: Employer's Objections, page 1, and
Employee Organization's Response, filed June 28, 1988, page 1 and exhiblit
A.) The election agent opened and examiped this ballot and set it aslde,
commenting, "Let's hope that this baliot does not decide the outcome of the
etection."  Prior to counting the ballots, the agent declared that the
ballot would be counted as a vote for OAPSE/AFSCME. (Employer's Objections,
page i and exhibit F.) The final count resulted in one vold ballot (the
blank ballot) and 117 valid ballots. Fifty-nine votes were cast for
OAPSE/:\FSCME and 58 were cast for "No Representative " The offictal Tally
of Ballots was signed by representatives for both the Employer and the
Employee Crganization. (Tally of Ballots and Proof of Conduct of Election,
both dated June Z, 1988.)

On June 13, 1988, the Employer filed Cbjections to Election seeking to
have the Board set aside the results of the election and direct a rerun
election. The objections were timely and properly filed pursuant to Ohio
Administrative Code (0.A.C.) Rute 4117-5-10, except that the document Tacked
the proof of service required by 0.A.C. Rules 4117-1-02¢B) and 4117-5-10¢C).

The Employer raises three objections: 1) that the blank ballot should
have been inc)uded tn the tally of total valid ballots cast, thus raistng
the number of votes needed for a majority; 2) that the ballot with
unorthodox markings shoyld have been declared vold, and 3) that certain
tampaign Iiterature circylated by the Employee Organization was “misleading
and unattributed Propaganda.” (Employer's Objections, page 4.) As to the
third of the objections, OAPSE/AFSCME does not contest that 1t distributeg
the three documents with which the Employer takes issue. OAPSE/AFSCME also
acknowledges that the documents, set forth as attachments to the Employer's
objections, are accurate coples of Campaign literature. (Empioyee
Organization's Response to Objections, filed June 20, 1988, pages 2-4.)

On  June 20, 1988, the EmpToyee Organization filed a Motion for
Continuance to Answer Employer's Objection, a Motion to Inspect Ballots, ang
2 Response to Employer's Gbjections. On June 23, 1988, the Board granted
OAPSE's Motions and directed the Admtnistrator of Representation to make the
ballot tn 1ssye avatiable for inspection by OAPSE/AFSCME representatives,
On June 28, 1988, the Employee Organization filed a fuyll response to the
Employer's Objections.

II. Issyes

This case presents five fssues:
1) Whether the Employer's Objections to Election should

be dismissed because the document does not tnctlyde
proof of service:

2)  Whether 4 hearing s Nécessary or requireg to
resolve the issyes raised by the Employer:

24




OPINION AND DIRECTTVE
Case B8-REP-03-0030
Page 3 of 10

- .. 4) _RKhat standard . should- be wused 1in evaluating -
= unorthodox markings on a ballot, and whether the
¢ ballot at {issus In the instant case was properly
evalvated; and

. ...:w. 5)  Whether the campaign Titerature circulated by the ..
piiied st CEmployee - Org@nization constitutes objectionable.-
Ve -+ --condguct warranting a rverun election pursuant to

0.A.C. Rule 4117-5-06¢D).

;?_.j;:r':}:_;; " 1I1. “oiscussion and Analysis
A. Pfobédural Matters
Y - - T

3

i;-aﬁréof of Servlcé

<~ The document filed by the Employer is inadequate in that it lacks proof
of service upon the other party. O0.A.C. Rules 4117-1-02(B) and 4117-5-10¢{()
clearly establish that both service and proof of service are required for
objections to elections. Under these rules, documents lacking proof of
service may be rejected by the Board as improperly filed or, as in most
cases, wili be returned to the filing party by the Clerk's Office without
completion ofi.the- filing process.. -0.A.C. Rule 4117-1-02(£)- provides some
datitude for -such {inadequacies; 1t permits the Board to walve .technical
defects-in any document "if no undue prejudice would result." In this case,
it is obvious that service was effected because the Employee Organization
submitted a timely response. Thus, no harm or undue prejudice was
suffered. Under the circumstances, the Board will waive the defect and will
.consider the onjections on the merits.

The specific requirement of service on election objections fs a new
rule,. effective .on May 18, 1987. .The Board has attemp*ed .to be tolerant in
allowing -for adaptation to the requirement.’ Still, wore than a year has
passed since promutgation. Lenfency has limitations. The Board admonlshes
.that any representative attempting to practice before the Board is obligated
‘to "acquaint himself or herself with the Beard's procedural rules, not the
-least.of which {s the required proof of service. Proof of service confirms

'During and after adoption of the 1987 revisions to 0.A.C. Chapters
4117-1 through 4117-25, the Board went well beyond the statutorily required
efforts to publicize the rule changes, including the new proof of service
requirements of 0.A.C. Rules 4117-1-02(8) and 4117-5-1L{C). To widely
disseminate information about these rules, the Board held free, two-hour
briefly sessions in eight Ohio cities, 1including Dayton. Booklets
coutaining both Q.R.C. Chapter 4117 and the new rules were produced and made
availanle by the agency. Notices that the rules had been revised were
repeatedly published in Issues of the SERB Quarteriy, and the proof of
service issue was specificaily addressed in Volume 3, No. 5, Spring 1988
1ssuei9 ;he revised rules were published in the SERB Officlial Reporter in
June 1927, . : :
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terminotogy of 0.R.C. §4\17.14(C)(6) which requires a three-fifths yote 6?1

_ the ngotal membersh\p“ Af  the \egislat\ve body OF of the employe?

orqanizat\on to reject 3 fact-finder 3 veport. No such unusual standafd
pplies in representat\on elections. Yo count as a portion of the majority

.2
a blank pailot that states nO vote, cast by an employee who effectively has

refrained from voting, would be contrary to the statute and logic. Tpe_r
designation on the Tally of Ballots of one vold pallot s propev and stands-

2: nusuall Marked gallot

ynusually Harkes ===
a) The standard

- With vegard o the ballot with gnor thodox markings. the Board agent 0
this case proper1y avaluated the ballat as a vote for OhPSEIAFSCHE ard
counted the pallot accﬂrd\ngly. In conducting elections, the Board strives

) .

will avold excessively rigid or overly technical marking requirements in

those situatiins where the tntent of the voter can be reasonab\y ascerta\ned

from the face of the paliot. if the yoter's jntent 1S not clear, the ballat

{s Joid. hhen the intent s clear, the paliot shall pe counted accordiq%ly
r. Any

unle markings on h Yot reveal the jdentity © vot atiat
with tdentifying tentially ygentifying markings yoid because At
f

voting.

standard ;s one that \s commonly employed py labor rela’ ions
agenc}es throughout the United gtates. The NLRB states \n yts case handling
manual:

1f the voter's {ntention ys clear despite unor thodox
marking, gatra markings, OF erasures. the pallot should
be counted in accordance with the {ntention displayec,
unless the yoter's name. number  OF other means of
\dent\f\cat\on appears on the bai'.ots.

ALRD S —

N : n
Creations_of Ca\éfornia, g3 F.2¢ 111, 106 LRRM 2488 (CA 9, 1981); Hyiro
Creations 8L ==wa™yiRE nyato

3 '
Conduit Corp.. NLRB 1352, 109 LRRM 1320 (1982}, J.L.P. Vyending Company,
Inc.. 218 NLRe No. 19 89 _3;_Petersburg Junior_College.

a Conmonweal th of Magsachusefls.
and. NAGE MAP, Local R1-207, 7 HPER 22.-16007 {Mass- MLRC 7,20/€E4).
Siuitarly, ohio genera\ alection prﬁfifures from the pre-e\ectron\c voting

era enunciate 3 similar stangard. 0.R.C. §3505.28 provides:

LRB Case Handling Manual, Sertiod 11340.7.  S€ a‘so NLRB VY Leonird
2

No baitol shall be couned which s marked contrary to
1aw, except that no pallot shall be rejected for any
rachnical ervor unliess it is ympossible to determine the
yoter's cholce.

See King V. 149 Ohio St 498, NE 2¢ 662 (194B). The Oh1O.
Gecretary of State's Manual of Instructions for Pollind Place officials
addresses the application C. §3505.: and, on page 14, states tha

of 0.R.L. .
uthe iptent of the voter is the governing factor.’ (Emphasis in original.} -

See 23150, ing Vv Kerwin,
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.. The application of this standard to & ba\\ot-with unorthodox'markings is
a determ\nation made by the Board's election agent on-site after sorting.but
priov 4o “counting the bal\ots.’ Questions as to an agent's decision may
be\raised with the Board through election objections, as has been done in
this case. . y L -

g arb) :Application of the gtandard

The Employer has objected to the Board agent's appl\cat\on of the
foregoing standard in the instant case, arguing that, even though the
markings on the ballot vmay indicate the intent of the voter, the Employer
st111 objects to the tallying of that ballot as the clear tntent of the
yoter was not expressed by such 3 paliot.” The Employer relies upon the the
case of puvall Transfer, 232 NLRB 243, 97 LRRM 1185 a9, n which the

Duvall _ ===

NLRB declared void a vallot with similar markings.

While the goard is not bound DbY NLRB holdings, we often yook o the
precedents of other jur\sd\ctions for guidance and perspect1ve. HWith regard
to the case cited by the Employer, however, the Board IS unpersuaded for two
reasons: 1) the deciston does not present 3 rogical, gcod policy that
.pphances the goal of giving erfect to the voter's {ntent; an
decision has been expressly overruled by the NLRB {tself and the pr\ncip\
has been rejected by the courts.

0 UL Aptes Beverage COTR- 937 HLRB 127Y, 99 LR 1107 (19783, the NLRB
expressly overruled {ts previous nolding In puvall Transfer. At the time
the NL.RB decided puvall Transfer, 1t was operating under the standard that

Duvall ‘1o ————

any ballot containing marking in both boxes ("a dual-marked pallot") was

mark. oo Thus., unlike the citations offered by the gmployer, the current
-position taken. by .the NRB as to dual markings eliminates an overly

———

3The Board agent followed proper procedure in setting the ballot aside
while the remainder of the pallots were sorted and then making his
determination prior 1O commencing the actual counting of the pallots. The
comment made by the agent upon unfolding the ballot merely acknouledged the
unusual nature of a ballot that, by virtue of 1ts variation from the norm,
required special attention. While election agents should refrain from
commentary guring the course of official proceedings. the agent's comment 1In
this case Was not problemat\c.
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technica) restriction that hag crippled ang tontravened the NLRB'g laudable
goal of giving effect to a4 voter's intent, The Current Nigs approach ig
: th .

struttion f

allots which 3 mark f{n Ne ballot was obliter fed ang the other box .

Mmarked 1 5 clear ang Unobscured Manner, gap Orange County School D!strict.

12 FPER Para, 17036 (Fla. PERC 12/]3/85). and Commonweelth of Massachusetts

and  NAGE MAP, Loca} R1-207, 5 NPER 22-16007 (Mass MLRC 7120789y

Slmilarly, the Ghio Secretary of State's Hanual of In or Polling
of a vy Id baljo

Place Offictals tncludes as ap example ] lot 3 dual-marked
- ballot 7 which ona Of the mygu Is crosseq through With two horizonta}
nes, : .

e Boarg agent i, the tnstant case Properiy applied the standarg in
evaluating the ballot, The Boarg has Examined "~ tpo origina} ballot and
agrees that the intent of the voter s clear. The Voter's effort to
Obliterate the fnk markings in the "No Representati\ve" box ang the clear and
Unobscureg "X i the OAPSEIAFSCME box tndicate that the voter was Casting
Is or her ballot for OAPSE/AFSCME. The certainty of this conclusion fs
buttressed by the voter's addition o at arrow Pointing tq the thoice of
QAPSE/ AFSCME. The decision rendereq by

€ Board 3 .
voting 1p this election Is Properly reflecteg by the Tally of Baliots.

3. Camgaign Iiterature
revie 9 an

In win Y election Objection based upon the cIrcuIatlon of
Campatgn Htera » the Quarantees of the First Amendment € Unfteg
s (o stitution ramount, The First Mmendment Quarantegg and
Protects ¢ dom o Peech, fncludin the distripyty f eaflets ang
yers 1 the ¢ e o represe tatio Campaigng Stark ounty gn er,
SERB 85-012 (4/4/ gnizing that freedom f speech fs Essentia] ¢o a
fair an¢ meaningfry) representatlon Campaign, ¢y oard h romulgateq rules
to v r Mosphere for the evelopment of oping the
dlssemlnati of 1nf‘ermation a fas for ap dgainst representation for
PUrposes of collectiye argaining, » ule 4117 5-06(D) Open, dctive

A.C, - - Op
exchange of tnformatlcn Is imperative to enapre the voters to make Informeq
choices. Extreme Caution myst be exercised {n any case that ratses the

The Issues eresented by the Hterature in thig Case do not require op
Provide the Proper vehjc)e for the Boarg tq articylate 4 Precise Policy op

results of the election. The Employer's Position that the documentsg ar
obJectfonabIe Is baseq upon an assumpt ion that the Yoters are woefully
undiscerning and mindjegs In thejr examinatjon of Campaign Hterature. An
election wili p because of the mere Potentia) that

* se e
Unusually unsophisticated voter might be momentarily confyseq by some of the
Campaign dssertions,

Khen evaiuating lfterature of this Nature, the Boarg considers the
voters to Passess _b_asic intengence and  the abllity to recognize ang

3D i
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f_ﬁndersfand campaign literature for what 1t is. The Board bears in mind that

campaign literature does not exist in a vacuum. Most voters are aware of-

the positions of the parties and evaluate campaign materials accordingly.
- The Board's rules promoting open and free dissemination of ideas enhance the
 opportunity for the voters to receive and evaluate information regarding the

- arguments and promotional points of the partles. ... . o0 esi

2 -'In the instant case, the first item to which the Employer objects is a
flyer printed on OAPSE/AFSCME letterhead. The flyer has the heading "Lie To
. You....Never!" Immediately under the heading are two sentences introducing
“and_attributing a quotation from a leaflet written by Superintendent Kenneth
W, Ritchey. At the conclusion of the two-paragraph quotation,

Superintendent Ritchey's signature is reproduced. On the reverse side of
the document 1s OAPSE/AFSCME's critical commentary about the quote. The
Employer argues that the document constitutes a "misleading appropriation of
.the signature of the Superintendent” in that “an inattentive reciplent of
that document could assume that the Superintendent was affiliated with or in
support of the Employee Organizations or any of its positions." (Employer's
~Nbjections, page 3.)

. Even a cursory glance at the content of the flyer makes it clear that

. OAPSE/AFSCME is merely quoting the Superintendent. There is no suggestion

that the Superintendent is attempting to communicate with employees by
writing to them on union letterhead stationery. Taken as a whole, the
decument. -is not misieading and simply is5 a vehicie for the expression of
jdeas -and commentary. Certainly, 1t does not present grounds for setting
aside an electton,

The second document in question is a letter from then QAPSE/AFSCHE local
intertm Vice President Mickey Reed to "fellow employees." It recounts the
author's experience at a hearing before the Personnel Board of Review (PBR)
and the. efforts .that the OAPSE/AFSCME representative bhad made on his

"' behalf...:The Employer -objects to Reed's description of the PBR hearing

officer's action. The Employer states that the letter contains "assertions
of . fact which the clirculator knew or had reason to know were totally
untrue.” Actually, - the Employer obJects only .to one sentence of the
full-page, single-spaced letter. That sentence is:

The [PBR] hearing officer ovdered the Montgomery County
‘Board of WR/DD to put me on the correct pay scale which
means that I wil) receive an hourly pay increase of $2.44
.total, plus the Montgomery County Board of MR/DD was
- ordered to pay me back pay which will total approximately
efght to nine thousand dollars.

(Employer's Objectlions, page 3 and Exhibit B.) The elements of this
statement which the Employer argues constitute “blatant and total
fabrications” and ‘"misleading and fraudulent statements" (Employer's
Objections, page 3) are that, although the PBR hearing was held on May 24,
1988, and although the hearing officer did state that she would recommend
that the PBR issue an order consistent with her position in agreement with

. Reeg's appeal, no actual order or formal recommendation had been issued by

“the PBR hearing officer or PBR., (Employer's Objections, page 3, and
Employee Qrganization's Response, filed June 20, 1988, page 3.) In fact,

L] -

3
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.. had ‘be h Ygher pay
- range, A formal order adopting this recommendation was issved by pgR on
. iy 1, 1988, Ronald Reeg V. Montgomer County Boarg of Mental Retardation ‘
. and _Developmenta] [i] sabilftfes, pagR Case No, 88-RED-03-0744 (Order Fssyeq
T duly T, 1988; Report and Recommendation Issued June 8, 1988), Hhille Reed's

Tetter dig not accurately descripe certain of the technical angd legal

. aspects of the PBR Proceeding, tptg shortcoming s nothing more than a

slight misstatement as to the Procedural statys of the agency's action.
Reed's right tq express his observations about OAPSE/AFSCME representation

are unquestionable, The stight misrepresentation Present 1n this document
does not constityte objectionabie materfal. ‘

- Tomorrow ... Within reach." Beneath the enlarged, reproduced, and centered
logo is printed "Make It Within Yours!® ang "Vote OAPSE/AFSCHE. June 2.
The Employer objects to the use of the Employer's logo on 3 document that

‘does ngt Identify OAPSE/AFSCME as the producer but solicits a vote on behalf
of OAPSE.

: This document floes not Present any mis]eadlng or fraudulent effort by
OAPSE/AFSCME . OAPSE/AFSCME merely was attempting to play on the Slogan of
the Employer, ang the voters would recognize thys. No reasonabie person
wauld concluyde from the "make-shift flyer with the poorty reproduced ang
enlarged logo that the Employer was endorsing OAPSE/AFSCME . This fipal
document presents nothing that could have tainted the electoral process,

The Employer's objections on all counts are dismisseq, The results of
the election a5 tallled on June 2, 1988, stang and are certified. Pursuant
 to 0.R.C. §§4H7.05(A) and 41!7.07(C), OAPSE/AFSCME is certifieg a5 the

exclusive representative of all employees ip the bargaining unit,

It is so directed.
SHEEHAN, Chairman. and LATANE, Boarg Member, concur,

I certify that thig documerﬁ\wa%d afd a copy
A

on this 45%{ day of z’/f'x;. ust \ . 1988,
/ W,

A
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ballot” was marked in ik in the followlng manner-: fn the “No
Representative" box was an “X" and elliptica) markings over it obliterating
the "X"; an arrow pointed to the box for the cholce .of OAPSE/AFSCME, and in

that box. appeared a clear and unobscureg “X." (Original ballot, preserved

» filed June 28, 1988, page 1 and exhibjt

- ‘ Prior to counting the ballots, the agent declared that the
b ballot would be Counted as a vote for OAPSE/AFSCME. (Employer's Objections,
oo page 1 ang exhibit F.) The final count resylted in one void ballot (the
©oowiblank ballot) and 117 valid ballots, Fifty-nine votes were cast for
© ...~ OAPSE/AFSCME and S8 were cast for "No Repr

- esentative." The official Tally
-..-of Ballots was signed by representatives for both the

i Employee Organization. (Tally of Ballots an
_both -dated June 2, 1988.)

Employer and the
d Proof of Conduct of Election,

- 0n June 13, 1988, the Employer filegd Objections to Election seeking to

...-have the Board set side the results of the election and direct a rerun

“welection.  The objections were timely and properly filed pursuant to Ohio
o Administrative Code (0.A.C.) Rules 4117-5-10 and 4177-1- 2(B).

.~ The Employer raises three objections: 1) that the plank ballot shoutd
have been inciuded in the tally of tota) valld ballots cast, thys ratsing
the number of votes needed for a majority; 2) that the ballot with

unorthodox markings should have begn declared void; ang 3) that certain
..campaign ‘JTterature circulated by e em

ate, qloyee Organization was “misleading
..o and unatt ] qﬁqq.progagan a."> AEm yerg. . Obiectjons, page, 4 As..to the
“*i’ﬁmr% "Bb3éct ons, " OKpee dos Wb e dhtes " it it
i the three documents with which the Employer ta
cknowledges that the documents, set forth as attachments to the Employer's

;objections, are accurate coples of campalgn Titerature. (Employee
.Organfzatfon's Response to Objections, fileq June 20, 1988, pages 2-4.)

.qfdﬁ June '20.__1988.‘:the Emﬁloyee Organtzation f1leg
.. Contlnuance to Answer Employer's Objection, a Motion to Inspect Ballots, angd
';g;a Response to Employer's Objections., On June 23, 1988, the Board granted

4 Istrator of Representation to make the

o-ballot in issue avallable for inspection by OAPSE/AFSCME representatives,
On. June 28, 1988, the Employee Organization fileq a full response to- the
‘Employer's Objections.

kes issue. OAPSE/AFSCME also

2 Motton for

"On July 14, 1988, the Board at its regular public meeting considered the
Employer's Objections. The case report that h

ad been submitteg to the Board
with the Objecttons Indicated that the document was procedurally deficient
In that it lacked proof of service as required by 0.A.C.

Rules 4117-1-02¢B)
and 4117-5-10(C).  The Board determined that, because the Employee
C-ganization obviously had received the Objections and had responded
thereto, no harm had been suffered and the technica) defect in the document
JA.C. Rule 4117-1-02¢E) .

The Board considered

voting to dismiss the Objections and to
on. . :

+ Employer's oObjections, page 1, and

! -).-u' ) P T, gt )
“edhtest” that ™ 1t i s e TpYEeg - iR
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- on August_‘\Q; 1088, the “gmployer Flied with the Board 3 :
-9ct.0p1nion in which the Employer tactfully noted thal th bjections as
tain 3 proper proo of service. Invest1gation of the origind
gvealed .that. fact, the Employ vg Objections were fully i
with the proof gervice quirements 0.A.C.
he final age ntainin t proo
es cir wla thin -the
Employ

and to ssve 3 €

“motion 3
?qf.broof_of gervice.
G 11. Issues
o This case presents four tssues:
1} Whether 2 nearing is necessary or required to
.resolve the 1ssues raised bY the Employer.
9y  Whethev the blank ballot should Dbe considered vold
4 thus not included 10 the total used to determine
majority outcome;
used } evaluating

n
and whether the

What standard should be
pallot,
ase wWas proper\y

K}
. ynor thodox markings on 8
pallot at 1ssue “in the instant €

evaluated; and
 1iterature c\rcu\ated by
object1onab1e

the campaign
Organ\zation
re

e
t warranting a
Rule 4117-5-06(0).-

111, D\scussion and Analysis '

nsidered whether 2 hearing {s neces
_ that ys not. There are Mo facts In dyspute, RnOT
co\\ect1 n of additional evidence pecessary. Th 45 nothl g ‘more o be
adduced ¥ th regard y of the pallots at {ssue, NnOT about the §
1iterature ;\rculated by the gmployee 0rqan1zation.
e examined the original of the ynusually _marked
n based upon the document,

‘*ﬁi.The goard mem
determ\ned the proper resolut
¢ Board scrupulous\y m

B “pallot and have
. the arguments of the parties, and
of palloting as vequired py Ohto
cither the plank pallot or ihe
of the process

secre
4117.01(C)(2). Thus, any inquiry about
thodox markings could jeopard\ze the secrecy
the secvel pallot. ©On these 1ssuUes,

;‘i pallot with unor
.. ang would cof the sanctity of
it also is

.pot only-is 3 hearing ynnecessarys
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o -As to the Employee Organization‘s }iterature, there is no dispute as to
f;the'content or the fact © the Board has reviewed
. these documents and the arguments of .the parttes an
" {ssues without the time and cost-consum\ng process of a hearing.
Chapter 4117-5 astablishes any
to 0.A.C.

. Nelther 0.R.C. Chapter 4117 nor 0.A.C.
o right to d hearing on matters of election objections. pursuant
- Rule 4117-5-10(B) hearing re held in election objection cases when
. -;_-'lssues_of_ material fact are in dispute OF matters of law are in need of
s further deve\opment. Neither factor {s present in this case. The facts are
Jg;agreed and embodied {n the documents at issue. tach party has presented its
s 1egatoarguments and has had the opportunity to respond to those of the other
2 resolution and cause ynnecessary

.o party. A hearing would serve only to
~ expenditures by the parties and the

8. Blank Ballot
" The Employer argues that the blank ballot should not be considered void
put, rather, should be counted as & yalid ballot and included 0 the tally
. for determination of the majority result. The Employer prese
- analytical theory and no legal support for tts position. The
tirety, Is:

argument, set forth yerbatim in its en
oyer that this ballot

1t Vs the position of the empl _
as an abstention and applied
which would

should ha
toward the total number of pallots cast,
change the total number of ballots to . It is the
t Employer that, an Employee
nteres in

tation, the effect ©
the penefit

Employer's objections, page 2.
an employee organizat

- .. the valid ballots gast.

it expresses NoO choice; it 1S not a vote.
t represent?

r she has hO preference.

.24 369, 34 LRRM 2449, 2451,

sue regarding
n Pleas held that no
v. SERB, Case No.

. CV-10-462 (Franklin
. PpP- 4-16, vacated on other
ERB, Case No. &7 AP-98
official Repor ter, Pag

Commissioners “v. SERB,
Franklin County.'[gﬂ15-87), SERB 1987

e 4-94.

f dgistribution. Again, _
4 is able +o resolve the

represen
question should inure to
representat\ve.“
This position is j11ogical. 0.R.C.
ton obtain vy majority of

p
§4117.07(C)(3) requires that
» A blank baltlot cannot be con:idered a valid hallot
1t is an expression
tion. If anything, 1t 1s simply the
¢ stated by the United
niture

Fifth circuit in NLRB V. yulcan Fur
cert. denied,

an unusually marked
hearing was

pallot, the Fran om
required. Frankliin county Bd. of CommissiOners -
Co. Common Pleas, 1-6-87), GERB 1987 GfFficial Reporter.
Franklin County Bd. of County

rocedural rounds.
(ioth Dist. Ct. of Appeals,
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-1ong4stan§tng policy that blank ballots are void:

+.. employees who could have voted but deciined to do so
would be considered as having assented to the will of the
“‘majority of those who did vote. This rule is applicable

here where eligible voters went to the polls but, by
casting blank ballots, decliined to findicate their
preference and, in effect, waived their right to vote for
- or against the unfon.

-+ See also Q-F Wholesaler, Inc., 87 NLRB No. 129, 2§ LRRM 1254 (1949).
As noted by the Employer, to consider an unmarked ballot valid would
increase the number of votes necessary for the Employee Organization to
amass a majority and effectively would cause the ballot to be construed as a
" vote against the Employee Organization. Because the voter has chosen to
-state no cholce, considering the ballot valid and as a vote for "No
_Representative” would be contrary to the voter's freedom to express no
preference. The blank ballot is no different from a voter who refrains from
voting all together. O.R.C §§4117.07(C)(3) and 4117.05(AX{(1), 1in keeping
‘with common_electoral processes, require only a simple "majority of valid
.. ballots cast" and "majority of the voting employees," respectively; these
. provisfons most certainly do not require a majority of all eligible
. employees, votirg and non-voting. The Ohio General Assembly knew how to
" ‘impose such an unusual and demanding requirement, as is evidenced by the
" terminology of O.R.C. §4117.14(C)(6) which requires a three-fifths vote of
- the "total membership" "of the legislative body or of the employee
" organization to reject a fact-finder's report. No such unusual standard
applies in representation elections. To count as a portion of the majority
a blank ballot that states no vote, cast by an empioyee who effectively has
refralned from voting, would be contrary to the statute and logic. The
designation on the Tally of Ballots of one void ballot is proper and stands.

ot
Aediine

C. Unusually Marked Ballot

el e
.1} The Standard

With regard to the ballot with unorthodox markings, the Board agent in
this case properly evaluated the ballot as a vote for OAPSE/AFSCME and
counted the ballot accordingiy. In conducting elections, the Board strives
to give effect to the intent of the voter where possible. Thus, the Board
- will avoid excessively rigid or overly technical marking requirements in
- those situations where the intent of the voter can be reasonably ascertained
. from the face of the ballot. If the voter's intent 1s not clear, the ballot
s void. Khen the intent is clear, the ballot shall be counted accordingly
untess markings on the ballot reveal the identity of the voter. Any ballot
with 1identifying or potentially identifying markings 15 void because it
‘po:es"q threat to the continued protection and guarantee of the secrecy of
voting. ) :

-.348 U.S. 873 (1954, 1n approving the National Labor Relations Board's
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‘ther was not expressed by such a ballot." The Employer relies upon the the
case of Duvall

iransfer, 232 NLRB 843, 97 LRRM 1185 (1977), in which the
NLRB declared void a ballot with similar markings. g

While the Board 15 not bound by NLRB holdings, we often look to the
-..precedents of other Jurisdictions for guty’

“ance and perspective. With regard

. to the case cited by the Employer, however, the Board ig unpersuaded for two
coreasons: 1) the decision does not present a loy cal, good policy that
- enhances the goal of 9iving effect to the voter's tntent; and 2) the

decision has been expressly overruled by the NLRB tself and the principle
has been rejected by the courts.

- In Abtex Beverage Corp., 237 NLRB 1271, 99 LRRM 1107 (1978), the NLRB
expressly overruled its previous holding in Duvall Transfer. At the time
- the NLRB decided Duyvall Transfer, 1t was operating under the standarg that
any ballot containing marking in both boxes ("a dual-markec ballot") was
void, even though the NLRB in nearly all other situations followed it
long-standing nolicy of counting ballots from which the voter's intent could
be determined. The standard of automatic rejection of any dual-marked
ballot; was expressiv reversed in Abtex Beverage Corp. wherein the NLRB
upheld the regional director's ruling that a ballot was a valid vote for the
labor organization when a clear "X" a~peared in th
- "reasonable to infer from the marking in the 'No' box
~used a pen, could not erase his mark an
mark...." Thys, unlike the cltations offered by the Employer, the current
position taken by the NLRB as  to dual markings eliminates an overly
technical restriction chat had crippled and contravened the NLRB's laudable
goal of giving effect to a voter's intent. The current NLRB approach is
contistent with that purpose. Other sty*es

have extended vaifdity to
baliots in which a mark in one box was obliterated and the other box marked
in a clear and uncbscured manner. See Orange County School District, 12

FPER Para. 17036 (Fla. PERC 12/13/85), and Commonwealth of Massachusetts ang
NAGE MAP, Local R1-207, 7 NPER 22-16007 (Mass. MLRC 7720784, Stmicarly,
the OChio secretary of State's Manual

of Instruction for Pollin
Offictals. includes as an t4ample of a valid ba. ot a dval-markeg ballot 1n
which one of the “Xs" {s crossed through with two hortzontal lipes.

- The Board agent fn the instant case eroperly applied the standard in
evaluating the ballot. The Board has examined ~ the original ballot and
agrees that the 1intent of the voter Is clear. The voter's effort to
obliterate the ink markings in the "No Representative" box and the clear ang
unobscured “X" in the OAPSE/AFSCME box Indicate that the Joter was casting
his or her baliot for OAPSE/AFSCME.  The certainty of this conclusion g
buttressed by the voter's addition of an arrow pointing to the chojce of
OAPSE/ AFSCME. The decistion rendered

by the Board agent stands. The
voting In this election 1s properly reflected by the Tally of Ballots,

D. Campaign 1iterature

In reviewing any election objection based upon the- circulation of
campaign_]lterature‘ the guarantees of the First Amendment to the United

N T
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- St Constltution are paramount. The First Amendment guarantees ang
;?protects freedom - nf speech, including the distribution of leaflets and
Tlyers in the course of representation Campaigns. Stark County Engineer,
SERB-85-0)2 (4/4/85) . Recognizing that freadom of speech Ts essential fo 4
“falr. and meaningfy representat:.n campaign, the Bo~rd has Promilgated ryjes
SRR Ensure 3 free 1tmosphere for the development of opintons and the
,1dissemination of Information and fideas for and against representation for
- Purposes of collective bargaining." -0.A.C. Rule 4ll7m5-06(D). Onen, active
~“exchange of Information is imperatiye t¢ nable the voters to M "e informed
; Xtreme caution must be Exercised fn any case that ralses the
xu,possibillty of restricting or Penaltzing sych Information fFlow,

T s

w7 The jssyeg Presented by the Mterature g this case go not require o
U provide the droper vehicle for the Board to articulate precise policy on
',;Qlailegedly misleading campafgp materials, I, this "ase, the Boarg need go no

results of the election, The Employer's Hosition that the document g are

‘objectionable Is baseqd Upon an assumptioy that the voters are woefylly
r'undlscerning and mindless in thetr examination of campaign literatyre.

election W11 not pe set aside because of the mere Potentiaj that ap
“{unusually Unsophisticateq voter might pe momentar{ iy confused by some of the
~-campafign assertions. '

ST Mhen evaluating Hterature of this nature, the Board tonsiders the
- voters to Possess basic intellidence and the ability o recomnize ang
understand Campaign Hteratyure for what It is. The Board bears in mind that
“campaign Hteratore does not exist in 3 Vacuum. Most voters are aware of
‘the positions of the parties and evalyate Campaign materials according)y,
The Board's rules Promoting open and free dissemination o' {deas enhance the
Oppartunity for the voters to receive and evalyate Information Fégarding the
.arguments zng Promotional points of the Parties.

o0 In the instant case, the First ;.em to which the Employer objects g a
. Flyer Printed on OAPSE/AFSCME lTetterheag. The flyer has the heading "Lie To

Ritchey. At the conclusion of  the two-paragraph quotation,

"Superintendent Ritchey's signature is reproduceq . On the reverse sige of
the racument is OAPSEIAFSCME'S criticat commentary about the quote,

" Employer argues that the document fonstitutes 4 "misleading appropriation of
the stgnature of the Superintendent* tn that "an inattentive recipient of
that document could assume that the Superintendent 5 affiliateq with or i

.y Support of the Employee Organizations or any of fg Positions. " (Empioyer's

“Gbjections, page 1.) A

_ Even a Cursory glance at the content of the fiyer makes 1t clear that
- OAPSE/AFSCME is merely quoting the Superintendent. There s M0 suggestion
L that the Superintendent is attempting to communicate witp employees by

- Ewelting to them on union letterheag Statlonery, tarq, a5 2 whole,

- document s not misleading ang simply s

- A‘




« <

' OPINION AD DIRECTIVE —
= ' Case 88-REP-03-0036
K Page 9 of 10 -

-

- Ydeas‘and commentary. Certainly, it does not present grounds for setting
‘aside an election. : . -

~ - The second document fn question 1s a letter from then OAPSE/AFSCME Tocal
. Interim Vice President Mickey Reed tc "fellow employees.” It recounts the
author's experience at a hearing before the Persuunel Board of Review (PBR)
and the efforts that the OAPSE/AFSCME representative had made on his
behalf. The Employer objects to Reed's description of the PBR hearing
.officer's action. The Employer states that the letter contalns “assertions
- of fact which *he circulator knevw or had reason to know were totally
- .untrue." Actually, the Employer ouvjects only to one sentence of the
- full-page, single-spaced letter. That sentence Is:

The ([PBR] hearing officer ordered the Montgomery County
Board of MR/DD to put me on the correct pay scale .hich
means that I will receive an hourly pay increase of 32.44
total, plus the Montgomery Coun.y Board of MR/DD was
ordered to pay me back pay which will tntal approximately
eight to nine thousand dol.ars.

- (Employer's Obje tions, page 3 and Exhibit B.) The elements of this
- jtatement which <the Employer arques constitute “blatant and total
fabrications" and ‘"misleading and fraudulient statements" (Employer's
Objections, page 3) are that, although the PBR hearing was held on May 24,
1988, and although the hearing officer did state that she would recommend
that the PBR issue am order cons’stent with her position in agreement with
Reed's appeal, no actual order or formal recommendation had been issued by
the PBR hearing officer or PBR. (Employer's Objections, page 3, and
Employee Organization's Response, filed June 20, 1988, page 3.) In fact, on
June 8, 1988, the PBR hearing officer issued her recommendatic.. that Reed
had been rveduced in pay and that he should b: reassigned to a higher pay
range. A formal order adopting this recomme..datlion was issved by PBR on
July 1, 1988. Ronald Reed v. Montgomery County Board of Mental Retardation
and Qeve'jpmen-a)l Dfisabilities, PBR Case No. B88-RED~03-0144 (Order jssued
Tﬂy }, 1488; Report and Recommendation issued June 8, 1988). HWhile Reed's
letter did not accurately describe certain of the technical and legal
aspects of the PBR proceeding, this shortcoming 1is nothing more than a
slight misstatement as to the procedural status of the agency's action.
Reed's right to express his observations about QAPSE/AFSCME representation
are unquestionable. The slight aisrepresentation present in this document
does not constitute objectionable material.

The fipal document to which the Employer objects is a flyer clrculated
by OAPSE/AFSCME urging employees to "Vote OAPSE/AFSCME." At the top of the
simple flyer appears an enlarged, poorly reproduced copy of the Employer s
logo. The artistic design of the logo is blurred and cannot be identified,
but the wording surrounding the logo is legible and states: 'A Brighter
Tomorrow ... within reach." Beneath the eniirged, reproduced, and centered
logo is printed “Make It Within Yours!" and "Vote OQAPSE/AFSCME, June 2."
The Employer objects to the use of the Employer's logo on  a document that
dgeg ggg fdentify OAPSE/AFSCME as the producer but. solicits a vote on behalf
" of QAPSE. '




| OPINIOE:AND DIRECTIVE
- Case §8-REP-03-0036
Page _l_O of 10

. Thls" docutu t does not present iny misteading or frosduient effort r»
JAPSE/AFSCME. __OAPSE/AFSCME merely lw1s-attem;+ing to play on ths.slogan of
the Employer. and the voters would recognize this. HNo reasonasole person
vonld cennligde from the make-shift flyer with the poorly reprocduced and
c*anjarged- fogo that the Employer was endorsing OAPSE/AFSCME. This final
- document presents nothir that could havc tainted the elvctoral process.

AR The Employer § objections on all counts ar: dismissed. The results of

-“the electton as tallied on Junc 2, 1988, stand and are certiffed. Pursvant
- t0..0.R.C. §§4117.05(A) and 4117.07(C), OAPSE/AFSCME is certified as the
. exclus've repreaentatlve of all employees in the bargaintng unit.

It ls so dlrected
SHEEHAN. Chalrman. and [ATANE, Board Member, concur.

5.

o " A
. DAVIS;yCE CHATRUAN

1 cortify thih this ved upon feach party

' ";Ton this /5.91 day of

Filed gnd a copy s
|, 1988,
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CYRTHIP L. SPANSKI, @UERK
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