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@ STATE OF JHIO

STATE EMPLOYHMENT RELATIONS BOARD

In the Matter of
Statz Employmant R21ations 3Foard,
Co~plainant,
ang
internativnal Association of Firafigatars, Lacal 337,
intarvenor,
LU
City of Lakawood,
R2spondany,
TAST NUMBER: 39-P-1-08010

ﬂ 3053

{Ipinion atrached.)

B2fore Chairman Sheshan, Vica Thairman Davis, and Roard ‘“‘smer Latand;
larch 23, 1983,

On January 9, 1986, the International Assnciation of Firefightars, lLecal
382 (Charging Party) filed an unfair labor practice cnargs against the City
of Lakewood (Respondent), Pursuant to Ohio Revisad Code (G.R.C.) §4117.12,
the Board conducted an investigation and found prcbable cause to Yeliave
that an unfair lsoor practice had heen cormittad. Subsequently, a complaint
was issued alleging that the Respondent had viorated 0.R.C. §$4117.10 (A (1)
and (5]} by unilaterally changing from a two to a three-platoon system. The
case was heard by a Board hearing officar.

Th2 doard has reviewzd tha racord, the hearing officar's propgosed ordar,
2xceptions and rasponses.

For the rz2asons statad in  the  actached opinion, in¢sorooratad by
refarenca, the 3card adopts the Admissions, Findings of Fact, amands
Conclusion of Law Ho. 4 hy omitting th2 words, ‘"the ‘affects' of
implementing” from its first sentencz2; amends Conclusion of law No. § oy
omitting the words, “the ‘sffects’ of ;" amands Racormendation Na. 2(5)(2) to

read:  "lmmediately return to peration under tha two-platoon system and
@ angag: in callactive sargaining with the [AFF regarding the proposad changa
to a diffarant platoan system:" and adopts thz Conclusions of Lav 3nd

Recomanditions as amanded.
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Tha Respendent is ordared to:

a. Feasa and desist from:

(1} ntarfzring witnh, restraining, or coercing employ22s in
the 2xercise of their rights guarante2ed in Thanter 4117
of tha Ohio Revisad Code and from refusing td bargain
collactively with the reprasentative of its emplyen2s
cartifi2d pursuant to Chapter 3117 of the DJhio 38viszd
Code and from otherwise violating 0.R.C. §83117.11(A)(1)
and (A}{5).

b, Take the following affirmative action:

{1} Post for sixty days in all City of Lakewood huildings
{ where tha 2mployses work the Notic2 to  Employaes
furnished bv the B8card stating that the City of Lakewndd
shall cease and desist from the actions set forth in
Paragrapn {a) and shall take the affirmative action set
forth in Paragraph (b).

{2} Immediately return to ogp2ration under th2 two-plation

0 system and enqgag) in collective bargaining with the [AFF
ragarding the proposed zhanga to a2 diffarent platoon
system,

{2} Notify the State Employmant Relations Board in writing
within 20 calendar days from ths day the Order becoms
final of the steps that have been taken to comply
therewith.

It is so orderad.

SHEEHAN, Chairman; DAVIS, Vice Chairman; and LATANE, Board Member,

WILLTAY O, SHEEHAN, CHATRHAN

[ cartify that this docurent was filed and 3 copy s2rved upon each party

on this /Z day of :_T(/Lb{ , 1988,
/

e o fanct

/4

CYRTATE L. SPAASKI, CLERK
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FROM THE
STATE EMPLOYMENT RELLATIONS BOARL

POSTED PUASUANT TO AN CR0:R OF e
STATE PIPLOY1ENT ITLATIONS 30ARD
AN AGENDY OF The STATE CF ouiQ

Aftar a hearing in shijen all narties g an Sarortunity to presany evidenca,
the State Eploymeng 2Yations %parg his Zdaterminaeg that we have violated the
law and has o ferad ys 1y pose 15 Notica, n2 intand t3 carry out the rder
of the B0ard ang abide py tha 31103 ng:

A WE ANLL ST Awp “ISOST PR
T 2l2rfiring Wita, TIstraining, o 232reing =ployess in the
2erise o9f pinqgg FUArantey in Chygrap 1117 of tae Wvisad
Tode, and feap r2fysing 1, Darean collactivaly . i1q the
rearasentalive of g, 2 ployzag cariifiad pursyane to (haptar
317 af tas miy IWsrd liza g Tron otazrwise violating
0.%.¢C. §§J|17.II(AJ(IJ angd [3i{3).

WE WILL KOT in any lika ap relatad Mattar, intarfers with, restrain, or coarce
Our enployaas in the 2eercise of rigats quaranized them uader Chapler 4117 or
the Ravigodq Coda,

B. TAXE Tuf FOLLOW NG AEFIRMAT e ACTICNS:

a Post for sixty {gg) days in all City of Lak2wood buildings
wherz the esployees HOrk the ¥otice tg Employees furnished by
the Board Stating that tne City of Lakewoog shall cease ang
d25ist from the ACL10AS set forth s Paragraoh (A) ang shall
t;ke the following affirmative action set forth in Paragraph

{2) Imediately ratyrn 12 oparation unger the two-platoen system
and engage in collective BIrqaining with tne 1AFF regarding
the proposeay changz ts 4 diffifant platoon systeem;

(a4 Holify the Styta Evploymant elations Board in WEiting withip
tienty (20} calendar diys fron the 4ate the order becgre final
of the steps thae have been tacen to comply therewith,

Y OF LAKEWNOD
ULP-1-0010
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able to take independent action if ¢ is to Properly ryp its Oberation, sych
independent Management authority May be essentia) only as to certajp daspects
of those actions; in other aspects ang at other ieveis, thosa Yery actions
can be inextricabiy related tq the determination of "wages, hours | terms ang
Other fOnditions of empioyment,“ and Negotiation on  thosae Fssueg is
essentig) to Preserye Medningfy) Cotlective bargaining rights, The a5
affecygn Provision of 0.R.C. §4117 . 08¢c) Sels fortn 4 Clear Standarg for
resolving this tension between the Enureratey Managemen ¢ rights 4nd  the
subjecrs-of~bargaining Provisions - wnen 4 Matter “affectge wWages hours
terms and other Conditions of employment. that Matter s Sudject to
bargaining.

Indeed, application of this Standary to the instant issue iiiustrates
he point and valye of the "as affects Provision. An empioyer MUst have
the abiiity to make scheduling decisions to ensure Proper staffing ang
productivity, but Certaip dCtions, even jf taken under the Quise of
“scheduiing.” Clear]y affect hours ang, therefore, are in the Category of
those Matterg upon which bargaining mist transpire. Under 0.R.c. Chapter
4117, the Respondent's dCtion affects "hours« workeg py the firp Fighters
and theijr Conditiogng of employment . Thus the Change ip blatoon Systems g
d Mandatory Subject of bargaining.*

A study of the aPProaches used by Other jurisdictions Citen jg usefy)
when deciding Cases invoiving Comparapie tssues ang Provisiong of O.R.c
Chapter 4117, The Wisconsin Empioyment Relations Commission (HERC)

Considerey 4 Similar Change ip platoon Systems ip Internationai Association
of Professionai Fire Fighters and_ City of Merriii, Decision No. 15437,
April 13, 1977 sTip Opinion (digest Publisheq in ccHy Public Empioyee
ing . P .4 30) . NERC ’ t
n

B) n
this language, WERC held that "the demang to bargain aVer the Spacing of
days off 4nd days op Suty, directiy and intimarely affects the hoursg angd
tonditions of €mployment of Fire fighters,“ id. Siig Opinion 3¢ 5.

As to the More generg Concept that the Change 3¢ issye Fallg Within the
ambit of “hours." Even the Uniteg States Supreme Court has (Onsidereg the
Issue of Working Pours ang has hety that “the Particular hours of the day
dnd the Particylyy days of the week during which employees shall pe TeQuireq
tO work are Subjects we )| Within the realm of '‘wages hours and other terms
and Conditiong c empioyment‘ dbout which employers and unigng must bargain
Lunder thy Naticng) Labor Relations ACt Section 8(dy]. » Local 1gg. Meat

' h__;!?.‘v.@i_uiggﬁc@_._. BIUS. 675 ¢y LRRM 2376 2381 (1965 ==
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On occasion, an initial or foundetional decision to which the "gs
affects” provision applies may not be available for bargaining, such as in
Wilmington City School District Board of Education, SERB 87-005 (4/9/87),
and Findlay City School District Board of Education, SERB B88-006 (S/13/88).
In each of those cases, the public emplovers were bound by state statute to
make certain cecisions, but related issues as to implementation were found
to be subjects of bargaining. In Hilmington, the emplover's determination
that it would provide liability insurance was not available for bargaining,
but issues relating to the nature and quality of the insurance were. In
Findlay, the addition of a make-up cay of classroom instruction was not
subject to bargaining, but the subsequent issue of when to plan the day
was. In each case, the initial decisicn was dictated by statute, but the
ramifications of the unavoidable decision affected terms and conditions of
employment and thus were subjects upon which bargaining was mandatory.
These subsequent issues were no less important or significant because their
mandatory nature arose from the “as affects" lanquage of O.R.T. §4117.08(C)
than they would be had they become mancatory under the specific terminology
of 0.R.C. §§4117.01(Gy, 411,.03CA), and 4117.08(A). With regard to subjects
of bargaining, O.R.C. Chapter 4117 provides for three broad categories:
mandatory, permissive, and prohibited. The "as affects” lanquage does not
give rise to a fourth category. Rather, if a matter i: subject to
bargaining becauss it affe¢ts wages, ncurs. terms and other conditions of
employment, then it is as fully bargainable as if it were within the
categories erpressly enumerated.

Iir.

Having determined that the change implemented by the Respondent falls
within the mandatory subjects of bargaining as set forth in 0.R.C. Chapter
4117, the Board turys to the Respondent's argument that the management
rights provision of the parties' collective bargaining agreement exempts the
change in platoon systems from the bargaining obligations of 0.R.C. Chapter
4117, The Respondent cites Article 13 of the collective bargaining
agreement, which reserves to Respondent's "exclusive me-agement rights®
these matters:

to reorganize, discontinua, or enlarge any operation or
division within the Fire Department: to transfer,
inctuding the assignment and aliocation of work ., within
or to other operations-divisions within the Fire

Department; ... to cetermine the size and duties of the
work force, the amount of shifts requited, and all work
schedules, o] establish rzasonable racidency

requirements; to establish, medify, consolidate or
abolish  jobs, and to dete'mine staffing patterns,
including assignments of employees, numbers emplcyed,
duties to be performed, qualifications required, and
dreas worked. . ..

The same analysis that was applied to the relevant statutory prc.isiong
applies with regard to this language. Tne alteration of the platoon system
clearly relates to hours ang conditicas of employment. and Article 13
contains no language giving Respondent (he authority to unilaterally change
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hours and conditions of employment. Precise terminology is a threshold
requirement before a provision of a collective bargairing agreerent may be
construed as overriding a clear and basic statutory right. Such an express
delegation by the IAFF to the Respondent of a critical copic of bargaining
is not found in Article 13 or any other provision of the collective
bargaining agreement.

v.

The final issue is whether the IAFF waived its right to btargain {(a) by
allegedly failing to demand bargaining when the Respondent first stated its
intention to make the change or (b) by subsequently working with the
Respondent to achieve an orderly transition to the three-platoon system.
This issue must be examined under the very strict standards applicable to
waiver. The waiver of a statuto-y right can be effected only through clear
and unmistakable action by the waiving party. No such action was taker in
this instance. The Respondent cites the Board's 25.nion in Pickaway-Ross
JVSD Board of FEducation, SERB 87-027 (11/19/87), but reliance uvpon that
decision is misplaced. Pickaway-Ross JVSD involved an empiovee organization
that sat on its rights after repeated opportunities to assert its desire to
bargain. The employee organization's inaction and other circumstances of
the case resulted in a confusion of the employer’'s bargaining obligation.
In the case at bar, the facts vreveal several occasions on which IAFF
representatives were told of the Respondent's intention to change to the
three-platoon system. In each instance, the [AFF responded by protesting
the change and requesting the opportunity tc bargain. (Hearing Officer's
Findings of Fact Numbers 5, 6, and 8.)

The Respondent takes issue with the factual conclusions of the hearing
officer on many of these points. A review of the full transcript indicates
that the parties did present differing accounts of the discussions cited by
the hearing officer. The transcript also indicates wvariations in the
testimony that justify the hearing officer's <c¢redibility determinations.
The Board has been presented with no arquments or record references that
would draw into question these credibility determinations. However, even if
the Respondent's version of the facts were credited, all witnesses were
consistent in their recoilection that the TAFF representatives expressed
concern and reservations about the proposed change. ({Transcript pp. 35, 36,
39, 11, ¥12, 152-158. 173, 206.) Morecver, a key fact is corroborated by
even the Respondent's witness: during collective bargaining sessions that
commenced in the fail ¢f 1985, the IAFF made clear its position on the
change and its belief that the change was a mandatory subject of
bargaining. (Transcript pp. 158, 167, V13, 109-111.}» The record solidly
establishes that by the time the Respondent implemented the change, it had
¢lear knowledge that the IAFF wished to bargain on the issue. There was no
waiver by the [AFF nor did the IAFF sit on its rights.

The Respondent's second basis for contending that the IAFF waived its
right is based upon the IAFF's conduct after the Respondent changed to the
three-platoon system. Even though the IAFF had protested the Respondent's
unilateral action and had filed the instant unfaiv labor practice charge,
the IAFF endeavored to assist in making a smooth transition and to protect
the remaining rights of its membership as the change was imoiemented.
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Construction of a waiver Qr some type of acquiescence based upon the IAFF's
actions would have serious deleterious impact on future attempts by parties
to continue cooperative, prod ctive relations while litigating disputes.
The very goal of peaceful resolution and productive management would De
destroyed.

v.

As a remedy for the action taken by the Respondent, the Board orders the
Respongant to return to operation ynder the two-platcon system and to engage
in collective bargaining with the JAfF regarding the proposed change t0 a
different platoon system as well as ramifications that may relate to or may
affect wages, hours, terms or other conditions of employment. Posting as
designated in the accompanying order also will be required.

Sheehan, Chairman, and Latané, Board Member, concur.

0367B:d/b:7/11/88:f

(O




	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page
	Page

