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STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

ln the t1atter of 

State Employment Relations Board, 

Complainant, 

v. 

City of Barberton, 

Respondent. 

CASE NUMBER: 85-UR-10-4420 

ORDER 
(Opinion attached.) 

Before Chairman Sheehan, Vice Chairman Davis, and Board l·lember Latan~: 

t4ay 19, 1988 and June 16, 1988. 

On October 10, 1985, the Fraternal Order of Police, Lodge No. 13 

(Charging Party) filed an unfair labor practice ci1arge against the City of 

Barberton (Respondent). Pursuant to Ohio Revised Code (O.R.C.) §4117 .12, 

the Board crnducted an investigation and found probable cause to believe 

that an unfair labor practice had been committed. Subsequently, a complaint 

was issiJed alleging that the Respondent had violated O.R.C. §§4ll7.ll(A)(l) 

and (A) (5) by entering into a "me too" agreement wit1 another union during 

its negotiations 11ith the Charging Party and later asserting the "me too" 

agr~elll.!nt ot the conciliation hearing with the Charging Party, by presenting 

a new proposal during the pendency of the conciliation proceedings and by 

tentatively agreeing to make increases in 1;ages and benefits retroactive and 

later repudiating the agreement. The case 1;as heard by a Board hearing 

officer. 

The Goard has revie1;ed the hearing officer's proposed order, exceptions 

and responses. For the reasons stated in the attached op1n1on, 

incorporated by ref~rence, the Board adopts the Admissions, Findings of 

Fact, Conclusions of Law Nos. 1, 2, 4 and 5, r~verses Conclusion of La1; l~o. 

3 to read: "The unfair labor practice char~e rel~ting to the "me too" 

agr~ement between the Respondent and J\FSCi1E was tiJJBly filed," and adds 

Conclusion of Law No. fi to t·ead: "The Respondent did not con1mit an unfair 

labor practice by entering into a ''me too" agreeroont 11ith AFSCHE and 'Jy 

later asserting the "me too" agreement at the conciliation hearing." 

The complaint and the unfair labor practice charge ar~ dismissed. 

• lt is so ordered. 
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SHEEHAN, Chairman; DAVIS, Vice Chairman; and LATANE, Board 11ember, 

concur. 

\4!Ll!AI·f P. SHEEHAN, CHAIRMAN 

I certify that this docum~nt was filed and a copy served upon each party 

.. ../~i / / 

on this ."/·- day of .._.:...- /.. 
, 1988. 

• 1l09b:LS!/jlb 

• 
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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the f·1atter of 

State Ew.ployment Relations Board, 

Complainant, 

anrl 

Fraternal Order of Police, Lodge No. 13, 

Intervenor, 

v. 

City of Barberton, 

Respondent. 

CASE NUMBER: 95-UR-10-4420 

INION 

SffillllJ'l1JION 8 8 - 0 0 8 

• ShP.ehan, Chairman: 

• 

With one exception, the Board affirms the hearing officer'> findi~gs of 

• fact, conclusions of law, and recommend~tions in the instant case. The 

single exception is to Conclusion of La11 No. 3, in which the hearing officer 

found that "the unfair labor practice charge was not timely filed as it 

relates to the "me too" agreement. The Board daes not concur and finds the 

charge Has filed tir.P.ly in respect to the "me too" agreement and amends 

Conclusion of La11 No. 3 to so reflect the change for the reasons set forth 

be lOll. 

I I 

The hearing officer based her decision on a July 5, 1985, meeting 

between Mr. Harry 8auschlinger, Chairman of the City Council's Finance 

Committee, representing the. City of Barberton (Respondent), and some members 

of the Fraternal Order of Police, Lodge No. 13's (Intervenor) negotiating 
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team. It was Hr. Bauschlinger's unrebutted testimony that the Respondent's 

"me too" agreement with AFSCME was discussed at this meeting. 

The hearing officer determined, inasmuch as the existence of the "llle 

too" agreement 1;as revealed on July 5th tJ some m~mbers of the negotiating 

team, any charge arising as a result of this agreement Hould have to h3'1~ 

been filed on/or before October 5, 1985, to b~ in time with the ninety day 

requirenl2nt. 1 Hence, the filing on October lOth 1;as out of time. T~e 
arithmetic is correct, but part of the equation 1s missing. Neither 1·\essrs . 

• 4 • 
Charles Crangle nor Paul Cox, chief negotiators and spokesmen for the union, 

• were present at ~he July 5th meeting. This 1;as not a scheduled bargaining 

session. ~·" meeting perhaps could be more accurately described as an 

impromptu get-together brought about by conversations bet1~een some members 

• of the union and a city council person. 2 Both 1·\r. crangl:o and 1·\r. Cox 

contend they w~re unaware of the agreement until a copy ~;as provided them at 

the conciliation hearing on August 23, 1985. There is no evidence or 

testimony that the members of the negotiating team attending the ,luly 5th 

• 

meeting ever made known to them the existence of the "me too" agreement. 

Whatever prompted the get-together, it is safe to assume it was held for 

reasons other than to discuss the AFSCME agreement. How the union m~mbers 

reacted to the news of the "me too" agreement was not rlisclosed, but 

apparently they attached little significance to it. Other matters, 

particularly those for 1;hich the meeting was held, doubtlessly commanded 

their attention. It is, therefore, entirely beli~vabl"' that this 

information was never transmitted to the two chief spokespersons • 

lohio Revised Code (O.R.c.) §4117.12(B). 

2Finding of Fact (F. F.) No. 5. 
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This all too clearly illustrates the hazards of informal :iscussions 

occurring away from the bargaining table, especially in the absence of chief 

negotiators. To be sure, many settlements are precipitated in this fashion, 
...... -~···· -··--· . 

but the inherent risks of faulty communications are ever prese~t. 

~1oreover, the "me too" agreement 1;as not produced, or in hand, until the 

August 23, 1988, conciliator's meeting. This 1;as the first physical 

evidence of its existence. 

To begin tolling of the ninety-day period, two conditions must be 

present. The first is the acquired knowledge, or constructive kno1;ledge, by 

the Charging Party of the alleged unfair labor practice which is the subject 

of the charqe. The second is the occurrence of actual damage to the 

Charging Party resulting from the alleged unfair labor practic~. 

• Therefore, when a certain conduct, 11hich is alleged to be an unfair 

• 

labor practice, is not presently injurious, the ninety-day period 11ill start 

tolling for consequential injuries resulting from such conduct only from the 

time that actua 1 damag~ ensues and the Charging Party had knowledge of that 

conduct. 3 

If harm were suffered by the union, it was at this point which then 

placed the filing date well within the ninety-day time frame. 

Finally, assuming arguendc that a "me too" agreement constitutes a £E!.':. 

se violation of R.C. ~4117.ll(A)(5), 4 the i:npact and eff~ct of such an 

agreement liOUld hav~ continuing and on-going implications, thus preserving 

3see Bd. of Edn. of v. OCRC 66 Ohio St. 2d, 252 (1981). 

4o.R.C. 4117.1l(A)(5): Refuse to bargain coll~ctively liith the 
representative of his employees recognized as th~ exclusive representative 
or certified pursuant to Chapter 4117. of the Revised Code; 
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th':! tin-eliness of the charge. Therefore, for the reasons stated above, the 

Board finds the unfair labor practice charge was tin-ely filad. 

I I I 

H;lVing found that the charge was timely filed, the Board must no·.; 

determine the charg•;'s merits as it relates to the "•re too" agreement. The 

Intervenor in its exceptions to the hearing officer's recommendations 

contends it is not now complaining about the existence of the "me too" 

agreement - but about the Respondent's use of that agreement during 

negotiations. 

The union claims the Respondent's introduction of this agreement at the 

conciliator's meeting placed it in the untenable position of bargaining for 

city emp 1 oyees 1~ho ~;ere not its members. 

• The thrust of the charge is that the Respondent, because of the AFSO\E 

• 

"me too" agreement, \idS unnaturally constrained in its bargaining posture 

with the FOP and, thus, guilty of failing to bargain in good faith. If one 

Here to adopt this premise, in all practicality, a like charge could be 

lev~led against any multi-unit employer by any dominant union during anv 

negotiations; and, often, even against a single unit employer. For it is 

the force of the dominant union, the one with the clout, that normally sets 

the standard of pay and working conditions for t~e e~ployer's other 

employees, both union and non-union, even without the presence of a "me too" 

agreement. Not to accept the practical implication of s•Jch negotiations 

ignores the dynamics of the collective bargaining process. Every employer 

must carefully calculate the impact his bargain;ng table concessions will 

have when dealing with his other employees who are not part of the subject 

bargaining unit. 
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In the instant case, there is no evidence that the union suffered from 

the Bxistence of the "me too" agrl?ement or that the conciliator ·.~as in 

any•ay swayed by it. Th~ union's position prevailed at conciliation ond idS 

mad~ part of th2 final collective bargaining agreeme11t. 5 :f t:1~ u·1ioo, 'n 

1 ight of the agreement, reduced or lessened its final offer proposal t.? t'le 

conciliator then it must assume full responsibility and ~ear t;l'! 1Jss of any 

gains it might have surrendered. 

There is no evidence that thB Respondent's assertion of t'1e "::~e too" 

agreement before the conciliator in any vtay damaged or distorted t'1e 

bargaining process. 

Further, the Board holds that "me too" agreements do not constit~te per 

se violations of R.C. §4117.ll(A)(5). It is, of cOt!rse, highly conceivable 

• that with Lhe existence of a "me too" agreement violence could be co,nmitt~d 

to the bargaining process sufficient to sustain a chilrge but, to 1o so, 

other ele;rents must be at 11ork. The mere existence of a "me too" ag,·~e".l"nt 

will not carry the charge. 

We find the instant charge, as it relates to the "m~ too" agreement, is 

1;ithout merit and, therefore, dismissed. 

Davis, Vic~ Chairman, and Latan~. Board 1·1ember, concur. 

SF , F. No , ll. 

0364B:s/b:7/5/89:f 
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