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STATE EMPLOYMENT RELATIONS BOARD

e In the Hatter of

State Employment Retations Board,
Complainant,
and
Licking County Sheriff,
Respondent .

CASE NUMBER: 36-ULP-6-0213
QPINION

Sheehan, Chairman:
I

The issue in this case arises from events occurring imediately orior to

the parties' signing their initial and current contract on June 12,
o 1986.] The parties commenced negotiations in the Spring of ‘.985.2

Negotiations continued through 1985 and into 1986. Having reached impasse
on several issues, the parties proceeded through fact finding and
concﬂiation.3 The Conciliator issued his report on Harch 20, 1986.4
Pursuant to 0.R.C. §4117.14(Gi{7), the Conciliator se' :ed on an issue-hy-

issue basis hetween each of the party's final settle . 3ffers.5 dn the

1Finding of Fact (F.F.) 42,

2ELF. 81,
3.F. 43,
4., 44,
_ 0hio Revised Code §4117.14(G) provides: “"(7) After hearing, the
conciliator shall resolve the dispute bet.seen the parties by selecting, on
@ an issue-by-issue basis, from between each of the party's final settlement

offers, ,.."
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unresolved issue central to this dispute, that of professional Tliability
insurance, the Conciliator determined the contract would contiin the
Respondent's proposal and so 0rder-ed.6 He also ordered the Respondent's
proposed language on sick leave conversion be placed in the contract. This
was incorporated into the contract without modiﬁcation.7 However, prior
to the signing of :he contract, a Memorandum of Understanding was signed by
the parties referencing the contract's Article 28, Professional Liability
Insurance.3

The Charging Party charges that “e Respondent would not sign  the
contract unless modifications were . 1 in Article 28, Prof;ssional
Liability Insurance, and Article 34, Sick Leave Conversion. (The latter was
incorporated into the contract.)9 The Charging Party claims that it was
entitled to the language submitted to the Conciliatar and as ordered by the
Conciliator's report without change. It further claims that it was adamant
in its insistence on the original language, but refusing to sign tha
Memorandum of Understanding would impose an indeterminate delay in the
execution of the contract as the matter proceeded through tne court. This,
it wished to avoid and, therefore, acceded to the Respondent's demands under
protest.

The Respondent contends the Henorandum of Understanding was only

intended to provide a more detailed explanation of the meaning of Article

b6F.F. #5.
TF.F. #7.
8F.F, 8.
4.
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award.]o

It is final and binding on the parties absent any mutual
agreement to modify jt. As events in the instant case revealed mutuality of
agreement regarding the embellishment of the Conciliator's Report was not
present.

The question then remains, did the Respondent refuse to sign the
contract unless the proposed Memorandum of Understanding, changing the
language ordered by the Conciliator, was first signed.

Mr. Paul Cox, representing the labor council {Charging Party), contends
that the first indication that the Respondent was not willing to sign the
contract awarded by the Conciliator was when Mr. Lucas of Clemons, Nelson
and Associates, the firm representing the Respondent, notified him a week
bafore the scheduled signing datz that there was a problem.]1 Mr. Cox
claims that later, ir. Lucas, after a meeting with the County people,
informed him that the County would refuse to sign the contract because the
two sections, the sick leave conversion section and the liability insurance
section, were objectionable to the County Pv-csecutor.]2 Mr. Cox further
contends that he informed Mr, Llucas that they had a statutory duty to

implement the centract as it was ordered by the Conciliator.]3

10p,R.C. §4117.14 provides: "(I1) The issuance of a final offer
settlement award constitutes a binding mandate to the public employer and
the exclusive representative to take whatever actions are necessary to
implement the award."”

Transcript (T.) 13.

127, 14,

1314,

X
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Mr, Cox's testimony was virtually unchallenged by the Respondent. The
Respondent's two witnesses, ‘'ir. Donald Hill, County Commissioner, and
Colonel Marbary, Chief Deputy, County Sheriff's Department, were never
present when the conversations concerning the Memorandum of Understanding or
the signing of the contract occurred between !r. {ox and ilr. Lucas.
Consequently, neither could either confirm or deny the accuracies of Mr.
Fox's representation. While much ty 4o was made about when the contract
could have been signed in scheduled meatings of the cormission, nothing was
raised to rebut Mr. Cox's claim of the County's refusal to sign the contract
without the accompanying Hemorandun of Undarstanding.

Mr. Lucas obviously ceuld have provided some illumination on this point,
but Mr. Lucas did not testify. Tha Respondent apparently elected not to
controvert Mr. Cox's testimony. Therefore, we must conclude that tr. Cox's
description of avents 4id, in fact, occur and that the Respondent did refuse

to execute the contract unless the Hemorandum of Understanding was first

signed., {Chio Association of Puhlic School Employees and ilorthwest Local

School District Board of Education, Case No. B4-RC-04-0137 (SERB Off. Rep.

84-007). ')

The remaining question 1is whether the signing of the Hemorandum of
Understanding constituted a waiver by the Charging Party.

Having determined that the Respondent acted unlawfully by refusing te
sign the agreement and, by doing so, imposed upon the Charging Party an

unwanted choic2, a choica the Charging Party should not have had to make, an

14v |, when a party which could command evidence does not adduce it,
the conclusion 1$ warranted that the evidence does not exist or would tell
against the party in control.®
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atmosphere of coercion was created by the Respondent. The Charging Party's
defense of its signing the ‘lemorandum of Understanding to avoid an
indeterminate delay as the matter proceeded through the courts, and having
made its protest prior to and following the signing, fs persuasive. We do
not find that the Charging Party's acceding to the Respondent's demands
under such circumstances constitutes a waiver of the Charging Party's rights.

Therefore, we find the Respondent, by its conduct and actions, did
interfere and/or coerced and did refuse to bargain in viglation of $§4117.1]
(A1) and {A}(5).

However, considering the absence of material change between the modified
provision and the Conciliator's language and the presence of the Memorandum
of Understanding, the modified version as set forth in the memorandurt shall
stand.

Davis, Vice Chairman, and Latané, Board HMember, concur.
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