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STATE OF OHIO y 55 |

STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
State Employment Relations BoarJ,
Complainant,
v,

Lity of Lancaster,

Respondent,
CASE NUMBER: 86-ULP-12-0499
DIRECTIVE GRANTING MOTION TO DISMISS

UNFAIR LABOR PR/CTICE CASE
{Opinion attached.])

Refore Chairman Day, Vice Chairman Sheenan, and Board Hember latané;
December 10, 1987.

On Decerber 24, 1986, Local 291, Internacional Association of Fire
Fighters {Charging Party) filed an unfair labor practice charge against the
City of Lancaster (Respondent) alleging that the Respondent had committed an
unfair labor - practice 1in violation of Ohio Revised Code (0.R.C.}
§4117,11(A)(1) and (A){5) when it gave notice that, effective January 1,
1987, it was going to unilaterally implement nes wages, hours, terms, and
conditions of employment for the Lancaster Fire Fighters.

Pursuant to O0.R.C. §4117.12, the Board conducted an investigation and
found probable cause to believe that an unfair ‘labor practice had been
comitted. .

Subsequently a complaint was issued and the case was directed to hearing.

On October 28, 1987, the Respondent filed a motion to dismiss the

-.Charging Party's unfair labor practice charge. The Charging Party filed a

memorandum contra to the motion to dismiss and joined the complainant in its
request for the full Board's ruling on the motion to dismiss.

The Board has reviewed the record, and for the reasons stated in the
attached opininn, incorporated by reference, grants the motion to dismiss.

The complaint and the charge are dismissed,

It.is so directed.
SHEEHAN, Chairman, ard LATANE, Board lember, concur.
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DIRECTIVE GRANTING MOTION TO DISMISS
CASE NO. 86-ULP-12-0499
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WILLTAH P, SHEEHAN, CHAIRMAN

I certify that this decument was filed and a copy served upon each party

on this Qad day of M » 1988.
N ~\
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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

-

In the Maticr of
State Employment Relations Board,
Complainant,
and
City of Lancaster,
Respondent,

CASE NUMBER: 86-ULP-12-0499
OPINION

Sheehan, Vice Chairman:
. I
) The Respondent in this action has filed a motion to Fismiss the unfair
labor practicé conplaint pursuant to Option 1 of Miamisbqgg., The case
Comes before the Board on a request by the(parties (City of Lancaster and
International Association of Fire Fighters, Local 291) for the Board to rule
dfreétly on-the motion to dismiss thus by-passing the usval formal hearing,

The hearing officer recommended granting the perties’ request and the Board

' . agreed,

Miamisburg Option #1 provides:

"Retain Jurisdiction of a pending ULP/grievances until the grievance
procedure is exhausted or the parties terminate it. Should the
grievance not be settied or the ULP not be withdrawn, the Board can
provide a 1imited review of the arbitration decision under its retention
of Jjurisdiction to determine whether the ULP issues were considered apg
decided in conformity with Due Procass of law in the arbitration
proceeding. If the review diccloses that the arbitration process has

not provided procedural or substantiye Due Process, the Board winy 7o

process the ULP. Otherwise the yLp will be dismissed."
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~ The parties began negotiations in October 1986, observing the prescribed
statutory procedures set forth in Ohio Revised Code~(0.R.C.) §4117.14. 3y
its terms, the collective bargaining agreement then in existence would
expire December 31, 1986. Mediation and fact finding were both utilized.
On December 15, 1986, the fact finder issued his recommendation. There was
soine confusion on the part of the employee organization with respect to the
fﬁct finder's recommendations, but the matter was subsequently resolved in
favor of the Respondent. [t is not clear from the parties' exhibits and
memorandums but, from the events that followed, it must be assumed the fact

finder's recommendation was rejected by the employee organization.

Seven days after the issuance of the fact finder's recormendation, the
City, on December 22, 1986, informed the employee organization of its intant
to-ihp]eﬁent on January 1, 1987, the fact finder's recormendation and the
tentative agreements reached by the parties during negotiations. Two dayé
later, on December 24, 1987, the union responded by filing an unfair labor
practice charge against the Respondent. The thrust of the charge was that
the City may not unilaterally change the status quo even after expiration of
the collective bargaining agreement but must either continve to abide by the

.terms of the ald agreement or negotiate with the exclusive representative
" for any changes to be made during the interim period between the expiration
of the old contract and the conciliator's award estabiishing a néy c&ntract.
The new terms and conditions were implemented by the City on January 1,
1987, as planned, and as a result bargaining unit members’ wqu week and
hourly rates of pay wére reduced; overtime provisions were _changed; and

personal days previously enjoyed were denfed. Irrespective of this action
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.by the 'City, negotiations, which were at jmpasse, Wwere proceeding to
conciiiation. )

pt some point during the interim period after the contract had expired
and prior to the conciliator's award, the enployee organization filed 129
grievances. Thase 126 grievances pasically involved two {ssues. The first
concerns 2 contractual interpretation of extended yacation days. The second
is whether the City had the legal right to implement mew wages, hours,
terms, and conditions of emp loyment effective January . 1987, These
grievances were submitted to arbitration which evidences that the parties
were observing st least the portions of the expired contract that were not
af fected by the City's imp‘lementation of the new terms and conditions.

The Conciliator conducted his meeting with parties on February 12-13,

-5-'13_-__&) - and jssued his avard on March 13, 1987. The same month, the union filed a

grievance challenging the Employer's right to jmplement new terms and
conditions of employment. The grievance was “factually similar to the unfair
labor practice filed with SERB on pecember 24, 1986, The following month,
on April 24, 1987, SERB notified the Respondent of a finding of probable
cause to believe an unfair labor practice had'been committed and directed
the issuance of a complaint.

] In the meant ime, the grievance proceeded' to arbitration and arguments
were heard on June 25, 1987. On September 16, 1987, Arbitrator Jerry B.
gellman ruled that the city acted legally when it unilaterally changed the

terms of the expired 1986 agreement Of January 1» 1987.
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11

- The Respondent supports its motion for dfsmiss;1 hy arguing that the

_=5rbitrator‘s award should stand becayse it meets the applicable deferral

standards: 1) the proceeding was fair and regular, 2} hoth parties égreed

to be bound by the arbitrator's decision, 3) the issue arbitrated was
factually paraliel to the unfair labor practice issue, 4) the arbitrator's
award 1s consistent with the Miamisburg Doctrine and Fostoria2 (SERB No.

- 86-037).  The Respondent further argued that to grent the employee'
organization's unfair labor practice would produce unlawful results by 1)
retroactively applying the law and rule-making through adjudication,3 2)
SERB modifying the arbitrator's award which can be modified only by a court
pursuant to 0,R.C. §2711.11, 1) granting the employee organization’s remed}

(: . unlawful]& modifies the conciliator's binding award which can be modified K\_l

only by a court under 0.R.C. §4711.14(H).

The employee organization ip opposition to the motion argued that

deferral to arbitration under the Miamisburg Doctrine s inappropriate
because 1) SERB had eariier denied the Employer's motion to stay the unfair
_ ]qbor practice proceedings on the grounds fhat the issues implicate
-sufficfent statutory import, and 2) eveﬁ if Miamisburg Option 1 were

‘-applicable, nG deferral should take place since, by allowing a public

employer to invoke its bargaining objection, the Arbitrator reached a
conclusion contrary to the Tetter and spirit of Ohio lTaw. The employee

organization further claimed that the Respondent's retroactivity argument

2The majority held in Fostoria, “... That the ultimate point of ,
oy impasse occurs. at the end of "the publication period following rejection of -fﬁfFI"
;3(;' the fact-finding recommendation." e

o bl g A3y S VAR L L

30hfo Admintstrative Code (0.4.¢.) Rule 4117-9-02(E).
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'lifhas no merit, Tostoria, as a SERB decision, can be overruled, and the new
1'holdfh§ can be given retroactive effect. It also argued that rulings by ar

" arbitrator or conciliator do not bar SERB from considering the unfair labor

practice charges on the grounds that arbitrators and conciliators cannot

- overrule the law, especially by exercising jurisdictisns they do not have,

IT1

For the reason adduced below, the Board grants the Respondent's motion
to dismiss the unfair labor practice complaint, but not pursuant to Option ]
of the Miamisburg Doctrine.

When adopting the Miamisburg Doctrine, the Board wrote that it was
unnecessary to commit itself to an inflexible policy., The purpose of the
doctrine was to facilitate the expedition of issues arising from grievanceé
and unfagr Tabor practice charges over interpretation and adjustment of
existing agreements.

Apart from the unfair labor practic~ aspect, the issue here involves the
settlement of a successor agreement. Accordingly, the Miamisburg Doctrine

" does not appropriately lend jtself for application in this case and deferral
to Option 1 is rejected.

There is no dispute over the facts, The case has qone through the
.conciliation process, it has been Jitigated in arbitrition, and a contract
is currently in effect. On thé issue awarded the union by the conciliator,
ail wmembers of the bargaining unit have been made whole.

Essentially, the employee organization is asking the Board to overrule
.the Fostoria opinion. This is unnecessary. Fostoria was overruled and the
policy enunciated by it repealed by the amendment of Ohio Administrative

Code Rule 4117;9-02(E), effective May 18, 1987.
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when the Respondent unilaterally implemented the new terms and

" conditions on January 1, 1987, Fostoria was in force. The action taken by

the Respondent on that date could be considered consistent with the spirit
of Fostoria, and clearly unabusive to its stated policy. In view of tha
forums this case has journeyed through and on the basis of fairness, the
Board is disinclined to reverse Fostoria retroactively. Therefore, it is
- deemed the Respondent acted within its rights at the time it implemented the
new changes and conditions.

Similar actions to that which the Respondent pursued occurring after the
effective date of the 0.A.C. 4117-9-02(t) will find a different response.

Day, Chairman, and.Latané. Board Member, concur.
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