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:'~rat!!r~al·Order of Police; Ohio labor Co~ncfl, Inc., ... ~- . . . . . . ~- . 

., ·. · Empioyee Organization, 

and 

State of Ohio, Office of Collective Bargaining, 

Employer. 

CASE NUMBERS: 87-REP-3•0078 
87-REP-4-0124 

.DIRECTIVE REMANDING CASES TO HEARING 
(Opinion attached.) 

. ... _;·_ 

· . Before.· ·chairman 
Deceiilber3, 1987 • 

Day, Vice Chairman Sheehan, and Board Member Latan~; 
. -· .· ., . 

· .. ·. ·. On March 12, l987, the Fraternal Order of Police, Ohio Labor Co~ncil,. · . . •.. . . Int;;, .· (~mp.loyee Organization) filed a voluntary recognition request for . , ~·.:t~presentation of a proposed bargaining unit composed of certain stat.e . employees.. · ,. . . . . . . 

,•, 
•' ;;: 

· .. ;-, 

.. ·.· .. 
'• 

. .· .. · 
: -.:· ':. 

. ·.:' .-. 
.. ' .. ,_ ' . 

.,:: 

. :· ·i 
• "';'< 

I · · .. On April 24, · 1987, the Employee Organization filed a representation ·petition seeking an election in a bargaining unit composed of State Highway ·J 
~ 

'· ' 

' ' 

· Patro 1 Sergeants. · 

. · ..•. • The State of Ohio, Office of Collective Bargaining (Employer) filed · o.bJei:tions: to .the appropriateness of the two units proposed by the Employee Organization, .Both cases were directed to hearing. The Board has reviewed · the record, the hearing officer's recommended determinations, Exceptions and . Responses. ' ·.·. . . · . . ' . . . . . . . 

. . . for the .reasons stated in the opinion attached, incorporated by ··reference, the above-styled cases are remanded to the hearing officer for . determination of the. appropriateness of the units and the supervisory and · manage,·,i::l. status of the classifications in dispute, 

If fs so dfrecterl. · 

DAY, Chah·man; SHEEHAN, Vice Chairman; and LATANE, Board !~ember, concur. ;.•· .. 
.... 
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·•···.·. Frat~rnal .. Order?~ Pollce,_Ohlo.Labol" Council,· Inc.·;:···· , . >;/(·_;:·~· 
> E~ployee Organization; - · .• :'(;(';): 

and 
. ·. · . 

· · \O:state of Ohio, Office of Collective Bargaining, 
. .. i . 

,; : . 

Employer. 

CASE NUMBERS: 87-REP-3-0078 
87-REP-4.;0124 
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::··. -

0

~~:1f::::::a:: the1 ldentl ty of parties and Issues, Cases 87-REP-3-0078 and 

' '·. 

. ,_.. 

' .. 

. • .. 

':' ' 

..... 

·.. . 

· 87 .. REP..;4-0124 . ar11 combined for .consideration. The facts essential to 
. .. :. . ." .' .. '·. . . 

disposition In the respective cases are these: 

n .C::asa No.···07-REP-3-0078 

()n M~rch 12, 1987, the .Fraternal Order of Poll ce, Ohio Labor Council, . 
· ... '· -

Inc. <fOP>. fHed a voluntary recognition request for representation In a 

proposed· bargaln1ng unit composed of state employees - Liquor Control 
:·. · ........ ,... .· 
~~~mtl~ator S~pervlsors I and II and Liquor Control Assistant Investigator 

~dmlnist'rator. The State of Ohio, Office of Collective Bargaining <OCB>, 

fll.ed objections to tile approprl ateness of the unl t proposed by the FOP. 

g<:e cl~lmed that all .the employees In question were either su~ervlsor; or 

managerial and. that ·the FOP .unit was barred under the doctrines of 
·.··· . 

,'1 ' 

. collateral astoppcl .and ill judicata by virtue of earlier State Employment 

. : ·.· .. ·_:; .. · 

.; .' . 

. . . 
. . 

. ·.· 

.•. ·•· 
.-.. ·.-

•· :Relations · Board . <SER~> ,determinations In the case of · In re . State .· ... : 
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.. . 

.. . . N~; . 84;.RC-04-000Z. 1 

'., .. 
'·,., 

the . employees '11hose . 

some . of rlghts are presently In Issue were placed In State Unit ~2 by · 

.. . 

. .. 

the latter case. No meptlons were f11ed bYtJie 'rqP ... · 

' ' : . the FOP .consented to an election In Case No. SS;.RC-'Ol-3502 and ·. · ..• 

. ' 
tha~ the classification "Uquor Control. Investigator· 3" w.as •. · .. 

supervisory •.. That classlflcatlori was later changed. to Liquor Control> 

''> •" '· · .. : 
,;Inv\lst!gator Supervisor I. • ' .· l> qse No. 87-REP,-4-0124 On April 24, 1987, the FOP filed a representation petition seeking an. 

,.; election In a bargaining unit composed of State Highway Patrol Sergeants. 

The OCB · objected and cited comparable grounds to those In case · No. 

81~R~.P,.3-0078 In support except that a defense of "equl table estoppel" was 

...... ~ . ···. . 
' 

' .. ,,. . . . . . 

. .. 

stil:isflttited for "collateral estoppel;'· Highway Patrol Sergeants ha~ been. 

pl~c~d In Stat.e Unit #1 b1• the SERB determination In the state Case <No. 

,.-' . 
.. 84~RC-04~0002>. No exceptions were filed by the FOP. It entered a consent 

. ' 
',•' 

. . ··.· e.lec~loil agreement In case No. 85-RC-04-3501 which excluded Highway Patrol 

····Sergeants without any stfpulatlon as to the sergeant's status as $Uperv1sors 

' '. . "O( manager$. .:: . '·• 

I 
·., ,, The hearing officer has conduded, among other things, ·that the 

"l 

'·"''' ·-·. 

". <-. 

coha~~ral estoppel;; and~ecommends that both ''petitions" <I.e., request for. 

. ·.-.··'>(·.:.\·"·_: ': ,\;'. :-· .. ~;·: ·. -> . 

. . · .. :.)_· .• · .·,;·,_.y_. '; ~-

. ·.·, ., . ' :" .'--:. > .. '·;, 

'.• .: .. ·.: 

· .. 
)·.· . 

->: !-. __ ._.-.· ...... :. -_-,:- ·, _: ',. ·.:- ·._:·_. : .. ' <· .. ·· '· ·: ~ :~~-·,1: .' i:·~--~-- :):' :· ':·:.: .·,·:;._ -, ·>.·_:'-: ._-~:::)-:;-.. : . 

·. ·"'Case No. 84'-RC;;04..;QQ02 determined only the appropriateness of a major 

.· t. · Representation rights were not decided. ··, Decisions decldl!'lg . 

rl![lrl!!illn·tAtlnn ·Issues were not . reached until Case Nos. 85~RC·03·3502 · and . · 

·.In the latter two. cases new appropriateness conc,luslons were.· 

' ~;:s!i~~s~~! (lgreements approved by SERB; . The representation sought In 

D 
.. ·Involves employees excluded .In Case Nos •. 85-RC-03~3502: and 

·some employees In new classifications •. ·. : .. ·· .. · .· ' 

.··. . . .··~ ... '. . .. ~:~~~~~£~.:~_,; .. <. ~.' 
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,vol~ntary .•.. ~~~ognltlon . and petition for representation> · be · dl$mlssed . 
. · • ·· ... ?However, hlf report suggests that FOP be allowed accretive p~o~eedln~s 

:iJ~Fi·,.-g~thifwlndow period of the .current collective bargaining agreements to < .· ... '.·,'; :.\-_'' :-<';>;:: - ·: .... ,, ·.' .. ···.. ' . . ' . .. . ' .. 
s'ee~ :representation status except for employees In the classification of . .. ' ' -. - . 

· "UqJ6~ Control Investigator 3. ;,. 
' . " - •'.' ' '. . 

·. 'rtie 'Issues. are: . 

L •Whether or not Case No. 87-REP-3-0078 Is barred by' the doctrl nes of · . ;; .. 
" .. ' 

L . · collateral estoppel and res judicata. I . . ' -
":·_-"._.-·. -

' 

2~ , Whether or not Case 87-REP-4-0124 Is barred by the doctrines of 
equitable estoppel and ill judicata. 

.· 
,. . . . . . . II 

. , • ·.··-'·· .:~). crucial ,Preliminary question In these cases Is whether collateral 

. ·.:. 

estoppel, res judicata and equitable estoppel have any relevance to .. -· - . . . . . . 

appropriate unl t determl nations In 1 abor 1 aw. 

They do not; For their application occurs In relatively ancient legal 
pr~cesses l~ng preceding and completely allen to unit determinations under a 
labo~· la~ .statute like the Ohio public employee collective bargaining 
~nactmt}nt (Ohio Revised Code, Chapter 4117>. 

·. :.- ."· 

.The. concepts of collateral estoppel and ill judicata are defenses not 
co~sld~red Identical but with something In common. Both are litigation . ' ' ~ ' 

,':.: ' 

' :·.This :last Classification was subject to exclusion from current case No. 87;.~EP.,.3-0078 <according to the hearing officer's dictum In the Instant cases) .because .of the previous stipulation defining the classification In . Cas~ No. as:.:RC-93-3502. The hearing officer's dictum Is not necessary to his declslon. It Is doubly allen here because SERB would reject Its .premise ..... ··· even .. ,were It, necessary. to the hearing officer's conclusion. The hearing .··•• . officer's suggestion for future accretive proc11edlngs l.n each of. the present cas.es also Is dl,cturn .which SERB n.eed. not and does not adopt. · · 
,.··, . 

> . •.··· .. •; : . • .. ···• • 
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··· \ )·d~~Jener
s. 3 • •. They apply most aptly t6 . put controversies between the·. 

• · ::':inv()lyed p(u·tieJ. permanently to rest. Normally, those parties. have. no 

•.. :;_;·>. /: .:_. ." - __ ,_- :· -: ..• ··.\ _.. 
·' 

. 

• : .. ;; .. · ···c
o,ntl nul ilg r.e latlon~h

jps whl ch survive, or are dependent upon, the outcome 

... · .. : 
;()f .• the .. llttgatlon. Moreover, In contrast to appropriate unit 

.. :_. 't:' ...... :-. 
. ,. ' 

· · determinations, litigated Issues falling within either the ill ju
dicata or. 

--··t· ;'. . . ;· 

' 
tolja:teral estopl)el prlnclpl~

s are precluded from further consideration. 

.. ·· 
Equitable, estoppel. Is also a pncluslve defense but applies to a claim by a 

··· · :: person or entity whose own conduct has been such that fairness forecloses 

' consideration of the Issue. 4 Again there Is no necessary continuing 

. 
. 

r11Jatlo11
~hfp between the parties after the defense puts the claim to rest •. 

. : 
. ' 

By contrast, barg;tlnlng unit determinations have only limited preclusive 

• effec.ts. ·This I~ so,. and must be, because under the Ohio statutory program, 

.··-:·r 

•. il unit has status as a legal elitlty only so long as the employees In It want 

/ .. to fOntlnue a bargaining agent, subject only to the contract bar and 

· election bar exceptions. Units are not designed to exist In perpetuity. 

_, ., 
. Rather the. unit objective Is to put venue boundaries around the bargaining 

·-'·. 

.· ._. .. ·-- ~· -· .. 
. 1,' 

' ~ 
... _: . 

. . ,·-
· ln lex Mayers Chevrolet Co., Inc. v. Buckeye finance Co. <Appeals 

lOth. Dlst •. 1958) ~ 0.0. ?.d 171, 173, the court adopted and followed the 

doctrine of, equHable estoppel as defined In Ohio Jurisprudence 2d: •.. 

. . . . 
. . 

· : .·· · "'The purpose of equitable estoppel Is to prevent actual or 

constructive fraud, and the doctrine should always be so applied as 

<to promo'e the ends of justice ... In determining Its application the 

c:ounterequltles of the parties are entitled to due consideration. 

:The doctrine Is available only In defense of a legal or equitable 

· .. ·• right or claim made In good faith, and can never be used to uphold 

crime, fraud, Injustice, or wrong of any kind."' ,, 
.• , •.. : 

' -~ 

•..• * ..... l 

,_.' 

. · .. Ill
 An estoppe 1 arises when one is concerned In or does an act . ·':·< . 

.. wl>lch ln. equity will preclude him from averring anything to the . 

, , .. c:ol)t
~ary, as to where anoth11r has been Innocently misled Into some . 

, Injurious change of position:"' 

· 
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,.,..r•r.,·,,.,nhtlv~>'s authority while preserving the prl~cl~als' rlght(Le., th11 ~lllpl~yees! rlgh~)\o change the bargaining agent and to do so l.n the same or . l•different unft. A new surrogate may see!<. to represent the employees In :;~h~ ~~me ~11\t or a \arger or. smaller one if found by SERB to be 

:·,·' ,. 
. · . · < ~)lproprlate. ~ In· any event .the employees and management must continue to· i}v~ together In some relationship or other <union or non-union> regardless :Of the outcome of a representatlo~ controversy. 

. . . . 

, ·. Fre~dom ofcholce requires unit flexlblllty. Tllus, tile Ohio st;o.tute 
..... ·:, .. : . >. .. •, . .· .... 

'requires SERB to determine units appropriate for bargaining, directs tho.t 

. . . 

. ·.,·· . ~firtaln .considerations be tal<.en Into account In that determination but 
. . . . 

couples the direction wlth a wide dlscretlon. 8 And that discretion ls r.ot •••••••• ' ... , . 
shack.l&d to any one of the several untts that might be deemed appropriate ln 

... ~ 

· a · partti:ular . case. 1 However, despite the protean character of unit 
. . .·· . . . 
· determinations Imposed by concern for freedom of choice, 

.. :.. 1A bargaining unit may cort.~ Into being, be eliminated, absorbed by 
another, enhanC:ed by accretion, or dlmlnl shed by fragmentation ;o long as 

· :·any.,change In an. eKhtlng unlt or the creat1on of a new one falls wtthtn the 
· • .~tandal'.ds ·of. R.C. 4117.06<8>. Those standards are applied under the 

au~jll~es. Qf SERB and the· agent \s. then voted upon by the employees In the 
unit acco.rdlng to the ele~tton requ\r9ments provided In R.C. 4117.07. . 'ltC. 4117.06(8): .. . · . "The 'board shall determine the appropriateness of each 

bargaining unlt and shall consld.er among other relevant factors: 
. the .. de~lru of the employees; the community of Interest; wages, 
· hours,• ~nd other working conditions of the public employees; the 

... effect of. over-fragmentation; the efficiency of operations of the 
· p,ubl.lc .. employer; the administrative structure of the public 

emp.loyer: .and the history of collective bargaining." <Emphasis 
added. l. '~'; ' . . . ,. : 

' • }R.c.;4m.os<c>: , :. "The ~oard may determine a unit to be the appropriate unit In 
:a' partrcular• case,. even t~ough some other unit might al~o be 

· · · 'appropJ"1ate~". 

.. .. 
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'.the.·rlght to change .an established unit Is not an unllmlted one, for •ome 

~~asu~e of stability Is necessary. Accordingly, labor law has· developed 

~tablllzatlon rules which respond to the requirements of free choice but, at 

•. th~ sanie time, recognize the need for some fixed but not unlimited life for· ' • 

. . . . 

(;.· . .. .bargaining units. The consequence Is that a union which wins ba1·galnlng 

; __ 

·; .. ·;:··· ·,, .. , 

rights. has only a limited respHe from challenge by a rival employee 

., .•.· •' o~ganlzatlon. 
:. 

These objectives are reflected In the election bar and contract bar 

concepts. The Ohio law codifies these defenses In R.C. 4117.07<CH6>: 

"The board may not conduct an election under this section In 

',· . 

·any appropriate bargaining unit within which a board-conducted 

election was held tn the preceding twelve-month period, nor during 

the term of any lawful collective bargaining agreement between a 

P.UbHc .employer and an exc Ius lve representative."' 

·-
As stabilizers, election· bar and contract bar provide temporary 

· preclusion. They represent an accommodation between the objectives of free 

choi.ce and a practical, reasonable, but not unlimited, stability. 

. Tllne special provisions In a specialized statute take precedence over 

.litigation quieting doctrines Imparted from general law and developed to 

... :. ,;·., 

answer problems far different from those arts trig with the emergence of 

. ' ' . ' 

·...:modern· labor. law with Its concern for allowing shifting choices of 

.bargaining repr'esentatlves within flexible units. These concerns permit the 

hamp11r1n:g of change only by the tl~e ti~tts Imposed by a contract bar or an 

• ' ....... :.,"-' '' 
J ' 

... el.ectlon bar. : It . follows . that the doctrines of equitable estoppel, 

: :collahral estoppel and:~·~s' judicata have no relevance to appropriate unit 

. . . 
:-: ' " 

";' . ,;..·· _,;' ._,..,..,..:...· --· _..;..· ..,..;· 

· :· .. •sl!~ tso R.c. 4117.09<D>: : •· ·. , · ~;, · ... 

.··. agreement .shall contain an expiration date that Is later than· 

vP•<n.·from. the date of execution. The parties may extend any· .. .:· 

· t ext'!nslons ·do not affect the expiration date of the 

c·• 
.... 

·.:., 
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·determinations under the Ohio statute. To hold otherwise would set units In 

concrete, a .result obviously not practical In labor relations and not 

.Intended by the General Assembly wt'len It adopted C~apter 4117 giving SERB 

wide discretion In determining units and carefully safeguarding the right of 

employees .. to malr.e new bargaining .:holces In a variety of corocelvably 

appropriate units. 

However, because bargaining agents were chosen In appropriate units and 

contracts negotiated which the OCB chlms Impede the representation claims 

· In the present cases, It Is necessary to determine whether the employees for 

whom representation Is presently sought are part of those units and covered 

by contracts with tln:e to run, • or are so related to such contracts that 

the. doctrine of contract bar blocl~s any union effort to secure 
. .. ..... · 

representation rights for them at this time.'~ 

'Even If the doctrIne of co 11 atera 1 e stoppe 1 were app 11 cab 1 e, the 

question of the right of the employees Involved In these cases to petition 

for a representation election In an appr.~prlate unit would be unimpeded. 

For the discussion Infra will demonstrate that the Issues Involved In Cases 

87-REP-3-0078 Md 87-REP-4-0124 <the lnst<mt cases) are not Identical to 

those determined In defining employees wlt~ln the bargaining units In the 

cases · of In re State of Ohio No. 84-RC-04-0002 and 85-RC.-03-3502 and 

85.;RC-04-:-3501. In the ·,atter cases It ~as simply deterholned that the 

employees presently Implicated were not part of the units In which elections 

·were held. Some of the classifications are r.ew. Others Involved exclusions 

achieved either by cons~nt or stipulation but did not seal forever the right 

to representation for the excluded employet•s. What was decided, and no 

more, was that the excluded employees were n.,t within the unit for wl:lch an 

agreement for election was reached. Without conceding that collateral 

· estoppel has any relevance to bargaining un\t determinations, It Is arguable 

that If It were relevant, no full and fair opportunity to litigate their 

status was ever afforded the excluded employetls. Such an oml ss1on does not 

Impugn the Integrity of the agreed unit, but 1\: certalnl~· rebuts the defense 

of collateral estoppel when the excluded 9mployees attempt to secur~ 

repr,,sentatlon rights In a different unit. 

10The :election ' defense Is not a facto1· In these cases because any 

~tlect.tons with any possible relevance are mort! than a year old. See R.C • 

. . · · 4117 .07~CH6) quOtl!d .In tl text at footnota 8. 

·: r 
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III 

The contracts which OCB asserts In bar cover the unit~ In FOP and 

AFSCME/OCSE: and the State of Ohi.Q, Case No. &5-RC ·03-3502 Md fOP and Stat~ 

of Ohl£, OCB, Case ~:o. 85-RC-04-3501. 

1. ~nse No. 87-REP-3-0078 

The appropriate unit In 05-RC-03-·3502 was esta~llshed as part of a 

consent election agreement. SERB approved because the management and union 

agreed to unit in,luslons which did not violate any prchlbltlon set by 

statute. 11 The consent excluded certain classlflcatl~ns on the ground. 

that employees In them were either supervisory ~r professional.'' ThP. 

unit for which the FOP currently seeks repr~sentatlon <Case No. 

87-REP-3-0078> Includes some classification~ of employees excluded from the 
• .,. 'I ' 

stipulated unit In 85-RC-03-3502. 

2. Case No. 87-REP-l=Ql7.4 

The apprcprlate un1 t In 85-RC-04-3501 was established as part of a 

consent election ·agreement between the management and union Incorporating 

highway pat'rol job clas~lflcatlons In the unit description. These . 

"Inclusions did not ·llolate any prohibition In the statute. 1 • 

. -;. . 
Th~ agreed 

.·-unit excluded certain specific classifications for some of :1hlch the FOP 

currently seeks'. represl!nta tl on rl ghts In Case tlo. · 87-REP-3-012 4. · ... 

In each of the Instant cases, the basic question· Is whether the contract 

. ~ar ·defense applies to employees e~cluded from the unl t for which a 

<·'. .. "SERB's eStabllshetl policy In· consent election~ Is to approve any 

· ·unit to which the parties can agree so long as the job classlfltatlons or 

categories Included In the unit corr.posltlon are not prohlblt'!d by statute.·. 

. . 

,• i. 

' 

.·.'·.~· 

"See Stlpt:latlon; p.2. attached to the consent election ag.reement 'In . .. ' .. 

Case No. BS-RC-3..,3502. '· ·· :·.·• .... ············!· ':;:~.:· 
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subsequent contract has been negotiated when the exclu>lon was by 

stipulation of job character, e.g., supervisory or professional, or by 

onumaratlon of job classifications In a consent election agreement. 

It Is. a matter of no legal significance that the exclusion Is achieved 

(1> ty stipulation attached to a consent election agreement, or <2> merely 

by anllfnera tl ng exc 1 us Ions In such an agreement, or < 3> d~c I ded by SERB. For 

In each lnstancr. the employees In question would be outside the unit. And 

any contract asserted In bar applies only to the unit It covers. Obviously, 

then, It cannot bar representation proceedings for employees not In the 

covered unit. 

Thus, the employe~s In ar.y classification not within a contract 

sheHered· unit have the right to petition for a representation election at 

any time they can muster a proper showing of Interest. lhey are not 

compelled to walt for the statutory window period because there Is no 

contrGct bar by which they arc hound. 

Hhether an election will be ordered by SERB In such a claimed unit will 

de~end, of course, on whether the petltlonP.r· seeks an ele:tion In an 

11pproprlate unit In accord with R.C. 4117.06<B>. And a statutory 

determination essential to effecting the statutory right to collective 

bargaining cannot be foreclosed by the fact that employees In the unit 

sought were excluded by a previous negotiation of a different unit. lhe 

negotl a ted unl t may be appropriate and approvabl e by SERB but another. 

different unit may also be. •• However, that determination Is' for SERB . 

,.See. R.C. 4117.06<C> which permits SERB the discretion to determinl! 

which of several units may be approprlo.te. For some or all of the several 

conslderdtlons uhlch appear lr. R.c. 4117 .06(B), more than one unit may be 

appropriate In a particular employer's operation • 
. . . 

. . , ..... ,,: . :·.:. 

•' .. 

.., ', 

. . 
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: Any other view ·would In effect delegate to parties the power to f.lnally 

,20!1 

. . :' 

... · . determine by agreement the statutory rights vouchsafed employees under R.C. 
4117.93~ ThiS consequence would allow parties to agree In a way to deprive 

· · SERB'of the authority to malr.e unit determinations. SERB Is the only entity 
.· .. · .• , w.l.th the power to approve agreed units or tc. determine appropriate units In .. , '' 

contested cases. 15 

IV 

The Instant cases are remanded to the hearing officer for hearings to 
determine whether the representation rights sought In Case Nos. 
87-REP-3-0078 and 87-REP-4-0124 Qpply to units appropriate within the 

· ... , meaning of R.C. 4117.06(8). 

~ ' <' ' 

.· ... 

- .... 

~heehan, VIce Chairman, and Latane, Board Member, concur. 

,; . ·: 

"·' ··:'" .... :~' 

.· . ..:, .. 

··.·· 

-. ··~·· . ..... ,., ···:~ '·. ~ : ·''• 

{ 
., ·'' 

·.· . . . •-, 

_. .. :· 

. .. ' . 

110f course, a unit with no members save excepted ones, . see, p.e., R.c. 4117.0HC> could not successfully seek an election. The nub of such a · · ··· case would be the question of eligibility for collective bargaining when the , .··<:e-a. right to representation Is contested. An attempt to seelr. 1·epresentation ....... . rights for-clearly exempt employees ts highly unltk.ely for such an attempt. , ,_, ::~\;,. would be a quixotic adventure.- . .-. - ., .· · ... • "'" ,; ... ,::··:( <;:,:,. 

<::· :: :·:: . . -• '' ··,;.\),,,·,··""·' • .. ;.;·_. •·.:'.·.···,·.1~ ~.'··,;,·-.· .· .. '··,··-·.·; .. ·:~·~·.·· .:. ~,-,.~~ __ ,: __ .·:.•,· •. '·.·.·,·c·. ,,,:'. ~,· ..... · ~ ;·-.,··-~ .•· ..... ·,,~, · .. ,· .... - ...... • ... :· ·, .. ,:,:· .·•·-···._,_,·,.,'.<~.:.~.'i .. :.L.~,:~_i_·.· .. ·•.i ::);~~[~-~~~].; ~~t_,1 
:. ~-·~~:l'~:~~·:. ·~··"~:·~ .... .;..<::.: ·:. : .:-.~:~~~~ ... ~u;-~·~·;,.-· .:: ~· ... ~:: ,: ...... , .. , .-- ·- :.........- _ . -.. ".....__.,_ .--.. • ~·- ._ • -~ ~ .~ ~oo .;#:tJ,..QUA;1fj •• -
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P,-,.' ·:. :·;·fhe f'edei"aljurlsdlctlon has dropped mutuality. as~ necemry eleme~t•l·~·· 

,•, ·: 

-"~ 

.· ... , 

• • -! ·-·-.·:;'·-_·; __ ·- "·'·i'. . . . . - - . -. . 

.. '· •coltatefal estoppe 1 •. ·A lien v. McCurry, · supra, 94-95, but Ohio apparent! y .. has .·. 
. ' . . . . . - . . . - . . . . . . . 

llo1:;~ e~cept in special· circumstances. See Goodson v. . McDonough Power 
, .... 

i Eg~{p~ent 1 lrlC(<1983) .2 Ohio St. 3d.193, 200-201: 

";, .. It Is apparent that this court has not abandoned the principle of 

·.mutuality by a review of cases that have been decided since Hicks. The 

·.·· .. ~i~billt~ of the general rule of the Identity or mutuality of parties 

. requirement Is supported by a number of recent cases In which the lssue was 
··,., 

c~ntral to the .decisions reached by this court." 

••• 
··."The application of the concept of collateral estoppel requires an 

Identity of both parties and Issues .... In ascertaining whether there Is an 
' . . . . 

Identity of such parties a court must look behind the nominal parties to the 

substance of the cau$e to determine the real parties In Interest .... " 

·"The main legal thread which runs throughout the determination of the 

appllcablllty of !.!! judicata, Inclusive of the adjunct principle of 

collateral estoppel, Is the necessity of a fair opportunity to fully 

litigate and to be 'heard' In the due process sense. Accordingly, an 

absolute. due process prerequisite to the application of collateral estoppel 

\s .. that t~e party asserting the preclusion must prove that the Identical 

lssuti :.as actually litigated, directly determined, and essential to the 

judg·melit in the prior action.... Collaterally estopping a party from 
. . .. 

nilltlgatlng an Issue previously decided against It violates due process 

•. where. It ·could not be foreseen that the Issue would subseque'ltly be utilized 

• . collaterallY, and where the party had 1 I ttl e knowledge or 1 ncentl ve to 

litigate fully and vigorously In the first action due to the proced!lral 

,. 
·_;": . 

· .. ···· ... , 
·,-,' 

·.::;,:.: . ,. ' .. > .-·-.· . ~ .. ; :-- '.·· 

.- . :·:: ~ · .. '. 
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anal/or' fact;ual clrt;umstances pre:iented therein .•. ; 'Where there has be.eri. a . 

f~cts since a prior d~clslon, .which eJther' raises a new·. 

. . ' 

' 

. ' . ' '.·, 

.lisue; ()r .wlllch would have been. relevant to the resolu~lon of·: a: ... · 
. . . . - .· ._. / \.' .. 

·lss~e. Involved In the earlier action, neither the doctrine of'lli 

: . .-
. 

. ' ... 

judicata nor the doctrine of collateral estoppel will bar litigation of tllaf. . . . 

_., 

.Issue In a later action." <Citations and footnotes omitted.) 
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