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R 5»EBéf6re *bhqirmdn Déy. Vice Chairman Sheehan, and Board Member Latané;- :
L -gpflpéﬁgmber;35-1987- ‘ o

i o .s oo OnMarch. 12, 1987, the Fraternal Order of Police, Ohio Labor Council,

o g - cInci - (Employee Organization) filed a voluntary recognition request for

e -~.fepresentation of a proposed bargaining unit composed of certain state
¢ employees, - - :

5. on April 24,7 1987, the Employee Organization filed a representation
- . petition seeking an election in a-bargaining unit composed of State Highway
‘Patrol Sergeants. ~ ‘

. -.The . State of Ohio, Office of Collective Bargaining (Employer) filed
- objections’ to.the appropriateness of the two units proposed by the Employee
Organization. - Both cases were directed to hearing. The Board has reviewad
- the record, the hearing officer's recommended determinations, Exceptions and

o~ A

"'wT fResP?HSeﬁ;”;*_.

Sl fgf¢f  thé reasons stated in the opinfon attached, incorporated by
+ - reference, the above-styled cases are remanded to the hearing officer for
'i;determinatjon'of;the‘appropriateness of the units and the supervisory and

- manage.i2l status of the classifications in dispute.

'."f'7:  f;iﬁlis.sdgdireéfgd;,?

;:DAYQLbhéfkman; SHEEHAN; Vice Chairman; and LATANE, Board Member, concur.

Rz CHRIRIAN

SoOPGETOFZ -










R STATE oF OHIO EERR
j;STATE EMPLOYMENT RELATIONS sonno

In the Hatter of

rFraternal Order of Police Ohio Labor Counc!l I"Q}?_ _ f”
' Empioyee Organization e
| ';and‘ it

State of Ohlo, OFfice of Collective Bargaining, 3

Employer.
CASE NUMBERS: 87-REP-3-0078
87-REP-4-0124

. QPINION

*“[foay. Chairman _ . o L B |
T Bacause of. thn 1dent1ty of parties and issues, Cases B?-REP 3- 0073 andiﬁzﬁlfi
Ai“BT-REP-a-0124 arn comblned for .consideration. The facts essential to i?‘=:t
-dispositlon 1n the respective cases are these el
1) Case No 87 REP-3 0078 ‘ .
ﬂn Harch !2 1987 :the Fraternal Order of Pollce Ohio Labor Council.

:':inc. (FOP) filed a voluntary recognition request for representatton ina o
:-ff?proposed bargaining un1t composed of state employees -' Liquor Control
:Investigator Supervisors I and II and Liquor Control Assistant Investigator
Admlnlstrator The State of Ohlo, Office of Col]ective Bargaining (0CBY,
\.:filed object1ons to the appropriateness of the unit proposed by the FOP
V*:eTOCB clalmed that all the employees in question were elther supervisorj or

fmanagerlal and that the FOP unit was barred under the doctr1nes of

:1izfco1lateral estoppel and res judicata by virtue of earlfer State Employment. -

ffiine!aejons-;BQerdr.(SEﬂg)- determinations in" the case of In re _State5f,, f??uk







. Cdses 87-REP-3-0078 and 87-REP-4-0124
oo, cPage -3- D

ntry _rg%dgnj_i,tiqn and "pet1tior'l" “for rep‘r_esentﬁtion) :_;hé_::_. dismissed _

HoWever, ‘HiS: report: -suggests that FOP be allowed accretive -proceedings

o seekrepresentationstatus ‘except for employees fn the cf_a.ssifi'éa_tion Qf’l'

"LiquorCOntrolI nvestigator 3.2

SPRrS Theissues are: .

7. collateral estoppel and res judicata.
{72, Whether or not Case 87-REP-4-0124 1s barred by the doctrines of
' r":..__'r.'e,qujféble estoppel and res judicata.

e Acruc1al Preliminary question in these cases is whether collateral
- | .e'js_top_pel'.‘ &s_ 'jud_lcata and equitable estoppel have any relevance to
hﬂﬁr_;bﬁrfﬂa't'e unit determinations in labor law.

. l""Tﬁlg_ss{"dQ_fiiot;" FdrA their application occurs in relatively anclent legal

N _-_,,";:Jrc;ce's"s:es_;kI"ong'precedi_ng and completely allen to unit determinations under a
laborlawstatute like the Ohlo public employee collective bargaining
*enactnent (Oho Revised Code. Chapter 4117).

i >"‘;.T;ls'e.'.rc_dzic._t_'aplts of collateral estoppel and res judicata are defenses not

considered : ﬁ_éj'shsiéal but with something in common. Both are litigation

w0 caThis-lastclassification was subject to exclusion frem current case
... No. 87-REP-3-0078 (according to the hearing officer's dictum In the instant
- cases). because  of ‘the previous stipulation defining the classification in
- .7 .. Case. No. .85-RC=03-3502. The hearing officer's dictum is not necessary to -

. - " his declsion. It 1s doubly allen here because SERB would reject 1ts premise
g - @ven: were -1t necessary to the hearing officer's conclusion. The hearing
@ 7 -officer's ‘suggestion for future accretive proceedings in each of the present
cases‘also 1s dictum which SERB need not and does not adopt. -~ .- -

du thewindow period of the current collective bargalning aqréeme‘r‘rtsf to - .

','l_f.‘i‘.,5_’:’Ht_sé,§ber-or not Case No. 87-REP-3-0078 is barred by the doctrines of =







e COPINION
- Cases B7-REP-3:0078 ang 87-REP-4-0124
S Page -5- - . - 77

:f'i'é;i',t,l—th'c')'ifity while: preserving the p"l"inc'i-p'als' Fight (f.e., the R

Toyé 'right)to "tharigé the Bargainfhg agent and to do so 1n the same ‘or

('Q.:r‘)hroﬁr‘i,ate,_"'__". Ih:any event the employees and management myst continue to -

-"-_"?_."‘","qf'ffﬁé"qt':t'coﬁle_f of a'representation controversy, =

o l_‘__..-_-',.:-_.-'-;.:I-:-i"-fré:édOm:o_f‘-__i:h.oi-ce requires uynit flexibility, Thus, the Ohio statute
requires SERB t(S__' determine units appropriate for bargaining, directs that
,_"._'t'::e‘i‘-'t"a'fn..___g:or‘ié,ider;étfons be taken into account In that determination but
couples the "gﬁrecﬂbn with a wide discretion,s And that discretion §s rot

‘-,,_-'.‘.;;g.__;f:sﬁaji:ck_:l‘ed.::fb a'riy one of the several units that might be deemeq appropriate in

f's‘",:a.'_bla.rt‘l-':"u‘lar_-case.’ However, despite the protean charactér of ypqt

_.de‘t”ermi,natiéns, ‘1_mpos'evd by  concern  for freedom  of choice,

O3A bargalnfng unit may come fInto being, be eliminated, absorbed by
.anather, enhanced by accretion, or diminished by fragmentation 3o long as
: ~;-:-a_ny._;c'h_angej_ in an existing unit or the creation of & new one falls w
‘.-,'stand_ar.ds‘jz'of-’, R.C. 4117.05(B). Those standargs are applied
. auspices: of SERB and the. agent fs. then voted upon- by the employees in the
Cunit accordingto the election requirements Provided 1n R.C. 4177.07.
C R 4117.06¢8) : _
e .. "The ‘board -shall  determine the appropriateness of each
“bargatning unit and shal) consider among other relevant factors:
:»‘?'.-‘the_‘;,dg,,si_res of the- employees: the community of Interest; wages,
- hours and other working condittons of the public employees; "the
.. -effect: of.over-fragmentation; the efficiency of Operations of the
~ public employer; ‘the. admintstrative structure of the public
- employer; "‘and the history of collective bargainfng." (Emphasis

S added)) )

= IRC.E4117,06¢0) -
. "The board may determine a unit to pe the appropriate upit tn

a: particular: case, - even: though some other untt ‘might also pe

aperopriate,n ... U some e e

“a dIfferentunItA feW surrogate may seek to represent the employees in = =

he" saime- it or 4 Targer or. smaller one i found by SERB to' be' i

j:'*."j;ffi_f;(._!!i.-ftb'g'é‘thi‘e:!‘.‘ in so'me relationship or other (unfon or non-union) regardless < .
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g7-REP-4-0124

Jished unit is ot an unlimited one, for some

he rlght to change an estab
labor law has developed

of stability §s necessary. Accordingly,

irements of free cholce but._at

t not unlimited tife for

measure
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Jﬁthe same tlme. recognlze the need for some fixed bu

The conse

quence s that a union which wins bargalnlng~

bargalnlng unlts
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These objectives are reflected tn the election ba
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ment between a

"concepts The Ohto law codifies t
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jpubllc employer and an exclusive representatlve

electlon bar and contract bar
etween the objectives of free

‘,ﬂ_"ff.jﬂf stablllzers, provide temporary
'r'-precluslon. They represent an accommodation b
stability.

‘w‘ cholCe and a practlcal reasonable, but not untimited,
sions in 2 specialized statute take precedence over

Tbese special provi
law and developed to

5 lmparted from general

lltlgatlon quletlng doctrine
m those arising with the emergence of

answer problems far dlfferent fro
or allowing shifting cholces of

T ;:f-modern labor law with tts concern f

resentatlves wlthln flexlble units.
ly by the tlme llmlts lmposed by ac
that the doctrlnes of equltable

These CORcerns permlt the

bargalnlng rep
ontract bar or an o

hamperlng of change on

;1electlon bar It follows |

estoppel

eral estoppel and res judlcat have no relevance to approprlate unlt ;

-

:?collat

T agee aise R.C. “aN7.080): | L - o
o “No agreement shall contaln an explratlon date that ls latenjthan-;,é
The parties may exten any - -

<< three years- from the date of execution.
but thelextenslons do not affect the explratlon date o-_ he -

uf5q grecment.:_
forlglnal ‘agresment.’
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-:i-detérmiﬁations under the Ohio statute. To hold otherwise would set units in

: cohﬁrete. a _fesult obviously not practical 1In labor relations and not

' jhtended'byfthe General Assembly when it adopted Chapter 4117 giving SERB

'wide discretion in determining unlts and carefully safeguarding the right of

'empioyées uto make new bargaining ~hotces in a variety of conceivably

" appropriate units.

‘However, because bargaining agents were chosen in appropriate units and

| tOnfracts negotiated which the 0CB claims impede the representation claims

~in the present cases, it is necessary tc determine whether the employees for

whom representation 1s presently sought are part of those units and covered
by contracts with time to run,’ or are so related to such contracts that

the doctrine of contract bar blocks any union effort to secure

. represehtation rights for them at this time.'®

sgven If the doctrine of collateral estoppel were appiicable, fthe
question of the right of the employees involved in these cases to petition
for a representation election in an appropriate unit would be unimpeded.
For the discussion infra will demonstrate that the issues nvolved in Cases
§7-REP-3-0078. and- 87-REP-4-0124 (the {instant cases) are not identical to
those determined in defining employees witiin the bargaining units in the
cases of In_re State of Ohio No. 84-RC-04-0002 and 85-RC-03-3502 and
85-RC-04-3501. In the jatter cases 1t was simply deterwined that the
employees presently implicated were not part of the units In which elections

: were held. Some of the classifications are rew. Others involved exclusions

achieved either by consant or stipulation but did not seal forever the right
to represeatation for the excluded employees. What was decided, and no

~ 'more, was that the excluded employees were not within the unit for which an
-agreement for election was reached. HWithout conceding that collateral

estoppel has any relevance to bargaiaing unit determinations, it is arguable
that 1f 1t were relevant, no full and fair opportunity to litigate their
status was ever afforded the exciuded employecs. Such an omission does not
{mpugn the integrity of the agreed unit, but 1t certainly rebuts the defense
of collateral estoppel when the excluded employees attempt to secure
répresentation rights ina different unit.

Vope electlon = r defense is not a factor in these cases because any

‘elections ‘with any possible relevance are mor: than a year old. See R.C. -

.+ 4117.07¢CY(6). quoted fn th text at footnote B.
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The contracts which OCB asserts in bar cover the units in FOP_and

- : AFSCHE/OCSEf'and the State of Ohto, Case No. §5-RC.-03-3502 aad FOP_and State

' of Ohic, UCB, Case < ¥o. 85-RC-04-3501.

1. Case No. 87-REP-3-0078

‘The appropriate unit in 05-RC-03-3302 was established as part of a
consent election agreement. SCRB approved because the management and unton

agreed to unit iaclusions which did noi violate any prohibition set by

statute.'' The consent excluded certain classificaticns on the ground.

" that employees in them were either supervisory or professional.'?  The

unit for which the FOP currently seeks representation (Case No.

8773EP—3—0078) inciudes some classifications of employees excivded from the

~ stipulated unit in 85-RC-03-3502.

2. Case No. 87-REP-3-0124

The apprepriate umt in 85-RC-04-3501 was established as part of a

tonsent election ‘agreement between the management and union incorporating

highuay patrol job classifications in the unit description. ' These.A

Inclusions did not wviolate any prohibttion in the statute. Tha agreed

'-feu—unlt excluded certain specific classifications for some of which the FOP

currently seeks representation rights in Case Ro. ' B7-RCP-3-0121%. SR

In each of the 1nstant cases, the baslc question is whether the contract

fﬂbér defense applies ‘to employees ehcluded from the unit for which a

b ..:, R A

V'SERB' S established policy 1n consent elections ‘Is to approve any

bited by statute

categories 1ncluded 1n the unit composition are not prohi

. 11500 Stipulation. p.2. attached to the consent election agreement 1n’f“
‘ Case No. BS-RC-S-SSOZ '

"’See fn,

SITII

“ unit: to which the parties can agree soO long as the job classifications or ":-k;,t*
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"subsequEnt contract has been negotiated when the excluston was Dy
stipulation of job character, e.g., supervisory or professlonal. or by
enumeration of job classifications In a consent election agreement.

It is a matter of no iegal significance that the exclusion fis achieved
(1} by stipulation attached to a consent election agreement, O (2) merely
. by anumerating exctusions 1n such an agreement, or (3) decided by SERB. For
in each instance the employees in question would be outside the unit. Ang
any_contract asserted in bar applies only to the unit 1t covers. Obviously,
then, 1t cannot bar representation proceedings for employees not in the
covered unit.

Thus, the employees in ary classification not within a contract
shgltgred'unit have the right to petition for a representation election at
aﬁy time they can muster a proper showing of \interest. They are not
compellied to walt for the statutory window period because there s no
contract bar by which they are hound. '

Whether an election will be ordered by SERS tn such a claimed unit will
denend, of course, o0 whether the petitioner seeks an election in an
appropriate unit \n accord with R.C. 4117.06(B). And a statutory
determlnation assential to effecting the statutory right to collective
bargiln\ng cannot be foreclosed by the fact that employees in the unit
sought were excluded by a previous negotiation of a different unit. The
negotiated unit ma& be appropriate and approvable by SERB but another,

. different unit may also be.'* However, that determination \s" for SERB.

 1gee R.C. 4117.06¢0) which permits SERB the discretion to determine
which. of several units may be appropriate. For some or all of the several

consideraticns which appear in R.C. 4117.06(B), more than one unit may be .

appropriate In a particular employer's oper;tion;

LAl
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J‘ﬁnhny-bthef view would in effect delegate to partles'the power to fﬁnhlly

N ﬂ-¥x‘determine by agreement thé statutory rights vouchsafed employees under R.C.

| f-4lj7lpj; This consequence would allow parties to agree in a way to deprive
_SERB“of the authority to make unit determinations. SERB s the only entity
"f}:utthithe power to approve agreed units or to determine appropriate units in
| contested cases.'® -
Iv
The instant cases are remanded to the hearing officer for hearings to
‘determine whether the repreﬁentation rights sought 1in Case Nos.
87-REP-3-0078 and  87-REP-4-0124 apply to units appropriate within the
meaning of R.C. 4117.06¢8).
. Sheehan, Vice Chalirman, and Latané, Board Hember, concur. (:'

S PACEE

'30f course, a unit with no members save excepted ones, -see, p.e,,
R.C. 4117.01(C) could not successfully seek an election. The nub of such a e
case would be the question of eligibility for collective bargatning when the ;i,“?u%EFE
right to representation fis contested. An attempt to seek vepresentation T 7o
rights for.clearly exempt employees is highty untikely for such an attempt . .
. wWould be a quixotic adventure.. .>:v .o o . LT s o SR FECTY S

LY
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he federal jurisdiction has dropped mutuality as-a necessary element in?

I tefai estoppel “Allén v. McCurry, supra, 94- 95 but Ohio apparently hasJ;:f

£ except 1n Special circumstances. See Goodson V. McDonouqh Power RS

:;9_ quiment Inc (1983) .2 Ohto’ St. 3d. 193, 200- 201

fif.mutuality by a review of cases that have been decided since Ricks. The
“vigbiltty of the general rule of the identity or mutuality of parties

'c;hrequirement is supported by a number of recent cases In which the Issue was

331-f_"i'centrai to‘the‘declsions reached by this court.”

LI

' ff“The application of the concept of collateral estoppel requires an

h'@;identity of both parties and issues.... In ascertaining whether there is an

1dentlty of such parties a court must look behind the nominal parties to the
f.suhstance of the cause to determine the real parties in finterest..

“The main Tegal thread which runs throughout the determination of the
applfcabrlicy of res judicata, inclusive of the adjunct principle of
'collaterai--estoppel.' {s the necessity of a‘ fair opportunity to fully
11tigate Aand'.to be ‘'heard' in the due process sense. Accordingly, an
absolute due process prerequisite to the application of collateral estoppel
'1s that the party asserting the preclusion must prove that the ldentical

issu=_ uasb actually litigated, directly determined, and essential to the
Vljuogﬁent'fin the-‘prior action.... Collaterally estopping a party from
relicloating an 1ssue preuiously decided against 1t violates due process
:I_uhere'|t=could not be foreseen that the issue would subsequently be utilized
| collateral]y. and where the party had 1little knowledge or incentive to

: liitlgate fully and” vigorously !n the first action due to the procedural

1t is apparent that this court has not abandoned the pr1nc1ple of-l's




| " "ommon R
,h_Cases 87 REP—3-0078 and 87-REP~410124 [

K

*ﬁacircumstances presented therein uhere there has been a
_facts since a prior decision which either ratses a new
.oT. which would . have been relevant to the resolution of

"rJal 1ssue 1nvolved {n- the eariier action, neither the doctrine of res

judicata nor the doctr1ne of collateral estoppel will bar 11t\gation of that‘

1ssue 1n 3 1ater actlon (C\tat‘ons and footnotes omitted.)
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