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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

SIBB fiPIIiJGH 8 1 - C 2 q 
/S'I 

In the Matter of 

Northern Ohio Patrolmen's Benevolent Association, 

Employee Organization, 

and 

Fraternal Order of Pollee, Niles Lodge No. 22, 

Employee Organization, 

and 

City of Niles, 

Employer. 

CASE NUMBER: 87-REP-9-0217 

DIRECTION OF ELECTION PURSUANT TO CONSENT AGREEMENi 
<Opinions attached) -

Before ChaIrman Day, V1 ce ChaIrman Sheehan, and Board Member La tane; 
November 19, 1987. 

Pursuant to Ohio Revised Code Section 4117.07<8> and Ohio Administrative 
Code Chapter 4117-5, and for the reasons stated In the opinion attached, 
Incorporated by reference, the Board approves the consent election agreement 
executed by the parties and directs that a representation election be 
conducted In accordance with the terms of the consent agreement. 

As required by Ohio Administrative Code Rule 4117-5-07(A), no later than 
December 4, 1987, the City of Niles shall serve on the Northern Ohio 
Patrolmen's Benevolent Association and the fraternal Order of Pollee, Niles 
lodge No. 22 and file with the Board a numbered, alphabetized election 
ellglb111ty list containing the names and home addresses of all employees 
eligible to vote as of November 4, 1987. 

The election shall be held on December 15, 1987. 

A D.ssentlng Opinion relating to this decision ls attached. 

It Is so directed. 

DAY, Chairman and SHEEHAN, VIce Chairman, concur. LATANE, Boarr Member, 
dl ssents. 
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1 certify that this document was filed and a copy served upon each party 

on this 2(tt day of nl.ct"-fd.a.~tif '1987. 
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STATE OF OHIO STATE EI-IPLOYMENT RELATIONS BOARD. 

In the f~atter of Northern Ohio Patrolmen's Benevolent Association, Employee Organization, 

Day·, Chairman: 

and fraterna 1 Ordel' of Po1ice, Nfle!l Lodge tlo. 27, Employee OrganhatiQn, 
and 

City of Niles, 
Er.Jp loy~ r. 

CASE NUHBER: 67-REP-9·0217 

OPINION 

SlJlOPmlOI 8 7- 0 I 

~1- 02C1 

The three (3) parties in this case, the Employer, the incumbent union 

and the rival union, ag1·eed to and signed a consent election agreement with 

an election date of Dec9mbor 15, 19S7. The co 11 ect l ve bargaining ~greement 

between the incumbent union and tile employer has an expirat;on date of 

December 31, 1987. At first blush the contract seems an impediment to the 

election by consent be~ause Ohio Revised Code (O.R.C.I §4117.07(Cl(6l 

provides: "The Board may not conduct an election under this section in any 

·appropriate bargaining unit ... during the terM of any lawful collective 

bargaining a(Jreement between a public employer and an exclusive 

representative." At second blush it does not. In unrei'ined terms, the question in this case is whether the Soat•d can 

approve the consent agreement and direct an election because the election 
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wfll occur sixteen (11') days prier to the P.Xplrat1on of the collective 
bargaining agrel!'rnent. The answer is •yes. • The reason for the affirmative answer 1~ quite simple. The collective 

bargaining agreement has terminatad. lhfs is so because the emploter and 
the f ncumbent union, when confronted wfth '! cha i lenge frOJJI a ri v<: 1 union. 
had tlte opt ion to either assert the contract bar or abandon the contract 
ten~lnation date and agree with each other and the challenger to an 
election. ThP. pilrties to the collective hargaining C••ntract, ir. effect, 
opted out of it and consented to the statutory e 1ectora I process which ·.~i 11 
lead to an early resolutioll of the representation question. Both manag11mer.t and the Incumbent union had the right to stay ~>ith the 

collective agre~ment's ~ermination date and assert the contract bar. 
Neither did. This became evident when they signed the consent agreement. 
Under these circumstances tht existing ::ontrilct t!!rmination dlte was 
accelerated to the date of the consent. And nothing in thg statute 
prOh'lbits the State Employme11t Rt:lat1ons Bo~rd from approviug the c.;;nsent 
agreement (absent a contract) and Ol'deri ng an elect ion. Thfs perfectly legal process has the additional merit of assistin!: the 

part1es in their quest for an expeditious: determinatior~ of representation 
rights. A result clearly desired b.V the man~g>!ment, the inc11mb~r1t union, 
and the challHger. The three 1~ay consent to an election r:-oves that. 

·O.R.C. §4117.07(C)(6) does not apply. 
Sheehan, Vice Cha 'irman, concurs. 
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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD. 

In the Hatter of 

Northern Ohio Patrol~en's Benevolent Association, 

Employee Organization, 

and 

Fraternal Order of Pol ice, Niles Lodge flo. 27, 

Employee Organ:zation, 

and 

City of Niles, 

Employer. 

CASE NUNBER: 87-REP-9-0217 

DISSENTING OPINIOU 

Latanf!, Board Hember, dissenting: 

I respectfully dissent fror.1 the majority vote which approves a consent 

election to be held within the term of a lawful collective bargainin!} 

agreement. 

The majority infers from the signing of a Con£ent Election Agreement 

that the employer and the incumbent union intended to terminate their 

collective bargaining agreement earlier than its original expiration date. 

Yhis inference has no basis. 

TI1ere is no doubt that t-.-10 parties to a collective bargaining agreement 

can agree at any time to terminate their agreement. However, there has to 

be a clear manifestation of intent and agreement to do so. A Consent 

Election Agreement means no more and ro less than what it says, i.e., that 

the signing parties wish to have election conducted. in a certain unit at a 

.•· .. 
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OPINION 
Case 87·REP~9~0217 

Page -2-

certain time lind place and for cartain choices on the· ba l1ot. The aim of a 

consent election agreement is to determine who, if at all, is going to 

represent certain employees as the exclusive bargaining agent for purpose of 

coi lectfve bargaining. 

. '" 

' ,,.· ....... .... 

In this case there is no tlanifestation that the parties to the 

collective bargaining agreement intended to do anything r.10re than to have 

election co~ducte~ on December 15, 1987, sixteen days prior to the 

expiration date of the collective bargaining agreement. Thus, the question 

is wltether the Board should direct election during the t(!rm of a 1a1'1ful 

·.bargaining agreement. The answer is "No.• 

O,R,C. 4117.06(C)(6) clearly and unambiguously states: 

"lhe board may not. conduct an election under this section in 

any appropriate bargaining unit within which a board-conducted 

election was held in the preceding twelve-r.10nth period, nor during 

the term of any lawful collective bargaining agreer.~ent between a 

publir. employer and an exclusive representative." 

It is bad precedent to open the door to allow elections to be held 

during the term of a ·collective bargaining agreement. The collective 

bargaining statute, Chapter 4117 of the Ollio Revised Code, provides for 

protection of a· contract during its ilh. Allo1~ing an election to be held 

while a contract is in effect causes overlapping of different stages of the 

collective. bargaining prJcess. This action could allo1~ a rival employee 

organintion to become the representative of er.~ployees in the bargaining 

'unit while another employee organization still has a valid contract 1~ith the 

employer. In such instance, ambiguity could ensue, As an example, if an 

unfair labor practice or grievance charge were filed during that period, liho 

·:·:·.,-"'.'_-·.· ·'- • '> •• • 

... wo ... iu repras~tnt the employee? Both employee organizations could make a case 

for .either representing or not representing the employee. 
. . ; . 
;: . ..... 
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·/·o:R,c •. §im;#mandl!t~~: liberal construction· of- Chapter 4117 for.'.,1•,;<. .. 
'' ' ·', ~·· ' •.• ' . ··,~ :'-> ' . , ...... :' 

' ,·'the.;·p~r~ose o(prbmoting orde~ly and constructive relationships betwee~ alf 
. ·' ' . ' .'.• .-;:.l:·'t: _\ ... : ' .. '.' ' . ' ' . ' . ' ' . ' ' ' ,. . ., " . .,. . 

public ~~ploy~~!; and their employees.. Libera 1 construction fn tti1s case 

ci~~ld:•na~~ quite ,the opposite effect. Holding an election during the t~r111 
· · ,; ol',a''~olle~:itfve ·bargaining agreement for the mere convenience of th~ parties 

.does,,n()t justify overriding a specfffc legfslativ~ prohibition, Which in .the · 
' ' ~ \, . ' ' ... ' - . -

' : . .. : ,'·· ,: : -·· . . . . . ' ' . . . .':.: ''· 
a~t.hor~s opinicm is not pe•·missive. 
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