A

U SH I 87 - 029
L o STATE OF OHIO ' S
STATE EMPLOYMENT RELATIONS BOARD Ry, |

@ | ' In the Matter of
T Nortﬁérn Ohio Patrolmen's Benevolent Asgociatlon.
Employee Organiiatlon,
and
' Fraternal Order of Police, Niles Lodge No. 22,
Employee QOrganization,
and
Clty of Niles,
Employer.
CASE NUMBER: 87-REP-9-02'7

DIRECTION OF ELECTION PURSUANT TO CONSENT AGREEMENT
(Opinions attached)

Before Chairman Day, Vice Chafrman Sheehan, and Board Member Latané;

@ November 19, 1987. N

Pursuant to Ohio Revised Code Section 4117.07(B) and Ohlo Administrative
Code Chapter 4117-5, and for the reasons stated in the opinlon attached,
incorporated by reference, the Board approves the consent election agreement
executed by the parties and directs that 2 representation election be
conducted In accordance with the terms of the consent agreement.

As required by Ohio Administrative Code Rule 4117-5-07(A), no later than
December 4, 1987, the City of Niles shall serve on the Northern Ohio
Patrolmen's Benevolent Association and the Fraternal Order of Police, Niles
Lodge No. 22 and file with the Board a numbered, alphabetized election
eligibility list containing the names and home addresses of all employees
eligible to vote as of November 4, 1987.

The election shall be held on December 15, 1987.
A D:ssenting Opinton relating to this decision is attached. .
It 1s so directed. ' '

DAY, Chatrman and SHEEHAN, Vice Chalirman, concur. LATANE, Board Member,
dissents.

’///z DAY, CHAIRMAN
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I_cgrtify that this document was filed ﬁnd a copy served upon each party

on this, 25 % gay of W/ ﬂg»f_.w,ﬂs,/ , 1987,

XECUTIV DIRECTOR
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bargaining agreenvent. The answer is “yeq. u
The reason for the aff frmative answer ii quite simple.  The collective
bargaining agreemant nas terminataq, This is 5o because tpe employer and

the incumbent union, whep Confronted with 3 chailenge fron & rivz] union,

callective agreement ' cermination date anpgd assert the contract pap.
@ Neither dig, This became evident when they signeq the consent agreement,
Undep these circumstances the existing tontract termination date s

accelerated g the date of the consent. And nothing in ) statute

parties in theyy quest for an expeditioyg determination or Tépresentatign
rights. A pesuyt clearly desired by the Mansgement, the Incumbent union,
and  the challerger, The three Way consent tq an electigp froves that, ‘
‘0.R.C. §4117.07(C}(6) does pot apply, v

Sheehan. Vice Chairman, concurs,
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1 @ o S STATE OF OHIO

STATE EMPLOYMENT RELATIONS BOARD .

In the Matter of
Northern Ohio Patrolmen's Benevolent Association,
Employee Organization,
and
Fraternal Order of Police, Niles Lodge No. 27,
Employee Organization,
and
City of HNiles,
Employer.
CASE NUMBER: 87-REP-9-0217

@ DISSENTING OPINION

-

Latané, Board Member, dissenting:

I respectfully dissent from the majority vote which approves a consent
election to be held within the term of a lawful collective bargaining
agreement,

The majority infers from the signing of a Concent Election Agreement
that the employer and the incumbent unrfon intended to terminate their
collective bargaining agreement earlier than its original expiration date.
This inference has no basis.

There is no doubt that two parties to a collective bargaining agreement
can agfee‘at any time to terminate their agreement. However, there has to
be a clear manifestation of intent and agreement to do se. A Consent
@ Election Agreement means no more and ro less than what it says, 1.e., that

" the signing parties wish to have election conducted in a certain unit at a
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L certain time dﬁQWDIace and for cartain choices.on the ballot. The atm of a
'igoﬁseht"eléption agreement is to determine who, if at all,.'is going to
| reﬁrésent-certain employees as the exclusive bargaining agent for purpose-of
: coi]éct1Ve‘bargaining.

o In‘ thié case there 1is no manifestation that the parties fo thé
coflect1ve bargaining agreement intended to do anything nore than to have
eléction' conducted on December 15, 1087, sixteen days prior to the

expiration date of the collective bargaining agreement. Thus, the question

is whether the Board should direct election during the term of 2 Tawfu}
".bargaining agreement. The answer is "Ho."
0.R.C. a117.06(c)(6} clearly and unambiguously states:

. ' wlhe board may not conduct an election under this section in
' o . any appropriate hargaining unit within which a hoard-conducted
* alection was held in lhe preceding twelve-rmonth period, nor during
the term of any lawful collective bargaining agreement between a

publin employer and an exclusive representative.”

It is bad prececent to open the door to allow elections to be held

- during thg term of a 'cblIective bargaining agreement. The collective
bargaining statﬁte, Chapter 4117 of the Onio Revised Code, provides for
protedtion of a contract during its 1ife. Allowing an election to be held
while a contract is in effect causes overlapping of different stages of the
collective bargaining process. This action could allow a rival employee

brgénjzation to become the representative of employees in the bargaining

'unit while another empioyee organization stiil has a valid contract with the
employer. In such instance, amﬁiguity could ensue, As an example, if an
upfaff.iabor practice or grievance charge were filed during that period, who
»frf{aa;iitfébrésen; the' employee? Both employee organizations could make a case

. for‘gither repreSgnting or not representing the employee.
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the; ‘urpose of'promotinq orderiy and constructive relationships between aii[

jpubi-c empioyers and thefr empioyees. Liberal construction in this caseﬁf

“couidrhaVe‘quite the opposite effect. Hoiding an election during the term

:jfof a‘coliective bargaining agreement for the mere convenience of the parties';n_r

'wﬂdoes not'justiﬁy overriding a specific .egisTativn prohibition, which in the Uf"

) "au"o s Opinion is not permissive.
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