"7 State Employment Relations Board,

o "‘Complal,ha.nt;-.

- f'Rgspohdént;

© CASE NUMBER: 86-ULP-2-0043

" ORDER -
(Opinion Attached)

<" .Before Chalrman Day,’ Vice Chaifman Sheehan, and Board Member Latané;
ugust.13; 1987, ' - : -

ebruary 12, 1986, the Pickaway/Ross Educational Association

Charging - Party) .flled an .unfalr labor practice charge against the

1ckaway/Ross - Joint - Vocational.. :School District Board of Fducation ..

Respondent) ‘alleging. that .the Respondent had violated Ohio Revised Code
R

C.): S4117.11€A)(5)-and (1) by unilaterally lengthening the school day
n November 19,"1985. - .~ .

. Pursuant ‘to 0.R.C. §4117.12 the Board had conducted an Tnvestigation and -
.found . probable cause to believe that an unfair labor practice had been.

ommitted.  Subsequently a complaint was issued and the case was heard by a
oard-hearing officer. '

== ‘The Board has reviewed the record, the hearing officer's proposed order,
- s-exceptions; “cross-exceptions and responses. For the reasons stated tn the
-attached' opinion, Incorporated. by reference, the Boarg adopts the
‘Admissions, - Findings of Fact, Conclusions of  Law No. 1 and 2, amends
onCJGSiOnSaOfVLayjNo, 3 and No. 4 to read:

. ““The ~Pickaiay/Ross County Joint Vocattonal School District
“Board ofiEQucation did not violate 0.R.C. §4117.11¢AX(5).

he' Piékawaleoss Educational Assoclation did not walve 1its
-rights-to- bargain on the November 19, 1986, Joint kick-off
~Meeting; it-merely siept on it rights."

and adopts, the Conclusions of ‘Law.as amended.
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""".":ttees.‘s At a faculty meeting on October 2, 1985, the SChedU"“Q of

he oint kick-off advisory conmittee was discussed and November . 19, 1985,
§ as_: the date seiected. The Charging Party's vice president was present at
the. uiieeting and its president learned of the scheduling the follwing day. 5

n_February 12, 1986, the Charging Party filed a charge against the
p_oo'dent alleging that an unfair labor practice had been committed. A

onp,iio_i:ni:" was subsequently issued and the case was assigned to Hearing

Officer Janice White. A hearing was held on December 5, 1986.

i . 11

The issues were

1) Nhether or not the Respondent violated 0.R.C. §4117.17(A)(5)
lils.\glasu'niiaterally lengthening the school day on Hovember 19,

@ ' 2) Whether or not the Union waived its right to bargain on the
o .+ November 19, 1985, joint kick-off advisory meeting.

~3) lhether or not the Respondent finterfered with, restrained, or
"' -coerced its employees in violation of 0.R.C. §4117.11(A}(1).

-' : Hearing Officer White found in the affirmative on issues No. 1 and No. 2
'.ond fn the riegative on No. 3 but also recommended dismissal of the complaint
and the underlying charge.

= 111

The Board concurs with Hearing Officer White's findings on ‘Issue No. 3
'and with her recommendation of dismissal of the complaint and the underlying

_har‘ge ‘but-differs with her on Issues No. 1 and No. 2.

e, Fol2im o .
5F F 13,

@ GSpecifically. the charge alleged the Respondent did not bargain the
R -'-._‘assign_ment of the meeting which 'was a violation of Article XIII of the

- _'»Colleci:_ive Bargaining Agreement.. ‘The assignment was also 2 vioiation of. ;
1] 4117:.11{A L :



‘<-‘_f:‘a_sé, aver requested bargaining.
violating 0.R.C. §4117.11(A)(5) fs without merit.
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A refusal to barga1n charge cannot be sustained in the 1nstunt case.‘

:,‘:_Notwithstanding the overwhelming probabﬂ'ity that such a charge would -
"ﬂ_:_ordinarﬂy ensue when a bargainable condition is unilaterally changed, the
:_'"_.'".‘{'-circumstances here mitigate against 1t. The Charging Party's reaction. or
.-':‘Aits _;_}aplg~of reaction, to the announced procedural change in scheduling the
v-'_'.adv'i:so'v;y-conmivttee meeting was sufffcient to confuse the Respondent's
ongutions to-bargain. Acquiescence with the altered procedure, at thé
. -‘very ‘Ieast, was signaled by the Charging Party. Moreover, it is axiomatic
.';-_.1n labor/management relations that when one party fails to comply with
."_,statutory mandates, past’ practices or contractual commitments, through
' "‘:,‘jlnnchnce or indifference, the responsibility for initiative actfonﬁ toward

"_':'cpmp].ian'ce' is vested in the other party. Neither party, in the instant

7 The charge against the Respondent of

v
. 'f_he Buard-’does not agree that the Charging Party waived its right to
bargain. ‘It merely fatled to .exercise it. While this may appear to be a

- small - distinction, it s, albeit, a significant one. In Dublin

-..":::(34-4‘..'-R464-0761).8 the Board ruled that an exemption from a ba'rgéining‘
“ "6bligation can be voluntarily, deliberately, and affirmatively surrendered,

e ...;but it cannot be waived by mere inaction, A waiver of a statutory right

“ _.f'i'_"must be c!ear -and unmistakable. Nome of the elements were present in the

- 7Village of Duan v. FOP, Capital City Lodge No. 9.
9F F 13.
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_4?}nStant case._ The uharging Party did not cnallenge the Respondent's Oﬁfbber't;
2 dacisfon to- schedule a Joint advisony kick-off meeting Which was contran}‘
4‘}to past praﬁtice.. Nor was a challenge made when the union presfdenf Soughtfk
-?clarification as fo whether instructors attendance at the joint meeting was |
jmandatony. Not once. from the time of the announcement on October 2 through
_‘jgthe day of the meetfng on November 19, did the union voice objections o
-_.request bargaining. This is ot a waiver of rights, it {s simply sitting on
one 's rights too-1ong.
) ,Therefore. the Conclusions of Law No. 3 and Ko. 4 are amended as follows:

-3¢ The Pickaway/Ross County Joint Vocational Schoo] District
. Board of Education did not violate 0.R.(. $0117.11(A)(s5).

4. ° The Pickaxay/Ross Educationai Association did not waive its
AN - rights to bargain on the November 19, 1286, Jjoint kick-off
@ O - meeting; it merely slept on fts rights.

"_ TherBoard aﬂopts the Hearing Officer's Findings of Fact, the Conclusions

of Law as amended, and the Recommendations. .

A.Day.-Chairman. and Latané, Board Hember, concur,
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