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· STATE OF OHIO < 

· aOiiijJ. . .c'7o2· 
"' . ,.,. 

STATE EMPLOYMENT RELATIONS BOARD 

•
•• • 

• 

. ,· .. 

' :' .: . 

:-: :_ . .: . .· In the Matter of 

..... · 

. ·. 

':,;. 
. 

· •· Ohio Council· 8, Anterfcan Federation of State, County <.nd 

Municipal Employees,.AFL·CIO, 

Employee Organization, 

and 

Youngstown Metropolitan Housing Authority, 

Employer. 

CASE NUMBER: 86-REP·S-0161 

OI~ECTION TO OPEN CHALLENGE BALLOT 

(Opinion Attached) 

Before Vice Chairman Sheehan and Board Member Latan~; October 22, 1987, 

On November 18, 1986, a representation election was conducted 1n an 

appropriate unit of employees of the Youngstown Hetropolitan Housing 

. Authority (Empioyer) •. The results of the election showed that there were 

five (5) votes cast for Ohio Counc11.8, AFSCME (Employee Organization), ffve 

(5) votes cast for no representativs, and one {1) challenged ballot. Since 

the challenged ballot was sufficient to effect the results of the election, 

the case was directed to hearing to resolve the challenge. 

The Board has reviewed the record, the hearing officer's reco11111ended 

determination and the exceptions. 

For the reasons stated in the opinion attached, incorporated by 

reference, the Board adopts the hearing officer's Findings of Fact, amends 

Conclusion of Law No. 3 to read: "8y failing to object in writing to the 

Board to the form or content of the election eligibility list prior to the 

commencement of the election fn question, AFSCME has not waived its right to 

insist that Ms. Peters' vote should be counted," and adopts the Conclusions 

of Law as amended. 

Th! Board dire,ts the Administrator of Representation to open the 

'Chalhmged ballot and to issue a revised tally. 
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and LATANE, Board Member.· . concur. 

~ .. ·. ··.· .. · ~i+· .:.Q~flwj .. · .... ILfiAM !r. SHEEHAN, VICE CHAIRMAN. 
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.. ,., . '. .· STAr( OF OHIO . . .·. . 

.STATE EHPLOYMENT RELATIONS BO!'ftll. 

tn thill~atter of 

,CJitio 'counci i · 8, .American Federation of State, 

·.,cOunty .and Municipal Employees, AFL~CIO, 
. . ' ' . 

. . 
. 

Employee Organization, 

and 

Youngstown Metropolitan Housing Authorf ty, 

Employer • 

CASE NUMSER: 86-REP-5-0161 

OPINION 

I 

. The i·~su·es in the instant case arose out of a representation election 

whi!.:h was <~onducted on. November 18, 1986. The choices on the ballot were 

... ,. . i·;.' . • 

·.,. 

· /Ohio Co~ncil 8, AFSCME (AFSCME, Union or Employee Or~anizationl and "no 

' represe~tati.Ve.•i The e,lectfon was conducted pursuant to a consent election 

i'.' 

agree~~t execute<! by the representatives of the parties. 

.•• ;· '·1 .• · .• 

ballots cast; five ~otes were cast for AFSCME, five for no represenhtive, 

• .. , ... 

Of the eleven 

· .. · ~rtdonf balfot, that of Ms. Patricia Peters, was challenged. Since the 

,·,. 

c;ha1l~ri~edibaHot was sufficient to affect the result of the election, no 

.':.' . 
, .. : .- '• .:, ·I,· " . . . 

~ whtner 'was . deClared •. 
. . ' 

''O~~;:ng ·.~he )O~day post election period both parties ffled position 

·-.~.·~···:· \.: .. ; :(:_;·:· : 

" : 'if~t~~~~s in re!lpect to the ch,a llenged ballot. The matter was directed tti · 

·,;jhll,~r~nf and HorJn9 ,,Offfcer Chester C.· Christie conducted an evidentiary 
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.,, . ·. . < . ' OPINION, .· .·· ..... · 
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'• .- .-; ....... ' . - ... . 

. . ·' •' :· . 

.. >' . ·.<:." •• :~·-' .. 
'\ ': ··.-: 

' , , II . . . . . 

fr;~i,'1\;'·.: .>•';:; · ·;}~t~~.:,·P~t~icia )eters ··w.as ·employed by the Yourig~town Hetropo 1 nan Housing~ ·.···· 

(: : .· ; ' Aut~o~ity as a. ~(lmernaker, a bargaining unit position. 1 In September ,1986,. 
'·.'· . . ·. . :' .· :<... . . . . . . 2 
'[\·::;.:/.·':{:';·;~$;'. ~et~ts ·~id ~n;> and was sel~cted to ffll, b Serviceman. II position 

':r · . ,,· \,lj{~h:·w~s':ll~t· part of .the bargaining unit being determined by the el11ctfon • 
. ::.;::. ·· ·.: __ ·· __ .-:_-_-::. -<;'_-.:,:r>.-::·::~ .. -:.-· .. ·,·r:·. -~::,.: ·< .. _-:. ·:.- _. ·· · ·_·· · · · .-.. _ · . ___ . ·_- ·,. _ . 
'· · ·· .. ,;.;:.iTJi~'·alphabetize~·elig~b111ty list submitted by tho employer of the employees · · · ::::;·:::.:.:;: . . ·' ,.,·.-- .... _..... ..-. ·- -- ., . . . . 

: >;,. 
~Hgibl~ io vote as of October 7, 1986, did not include Ms. Peters' name. ·. 

·llle e~ployer ·~ndfcated the position of Homemaker ltas vacant as of the date 
.. -·-•·.···: .;._.; '. . . . . 

.. '·the ·.lfst .·was issued and that the employee, Ms. Peters, would be tra11sferred ... :·-:: . .. :• . ' .. · . 

t(, . the .. r~ain'tenance Department as Serviceman II prior to the election. 3 · 

Ev~nt~ ·l~ter · revealed· that Ms. Peters was not transferred to her new 

;,. .. p~siticin /b~til December. 1, 1986, and remained until that time in the 

;/·lA . • · .. p~sH:fo~ ~f Homemaker. 4 

;. ·,. 

·, ,. 

'. At .ihl! pre,.election conference on the day of the balloting AFSC~IE staff 

.. · repr~s~nt~tfve, M~. Buddy Maupin, notified tho employer and SERB's election 

offfc1~1. thCit one employee whose name did not appear on the eligibility list 

(. · .. would ~ttempt to ~ote~ 5 The ele.ction offfcfal informed the parties there 

:: .. 

,~·. ·. '· ... 
'{'_::·: -· 
··:.--·-

w~iild ·be a cha flenge to any voter whose 

Ms~· Peters voted a challenged ballot. 6 

lfifldfng of Fact (F .F. l 3 • 

. ·. 2 ' .··• . · .F·F· 2. 
. ::· . 

: ~F~.F ~. 3. 

4F;F~ 8. ·. 

.··.· .. sF;.F.} 

~,:.i; 7 ... ·· .. ····.: .·;: .. 
. . . . ' . . ' 

name does not appear on the list. 

I 

·I :: 

\j 
', ' 



.. ·.)';. ···:·; 

···::.;.:· ....... .. 
••·.· ..•. ·.·:· 

. :.-.\:,:.... '' ·;·:.• 
·, .. ' . 

·. \·>·}: ~~id/.J:he eniptoy~e· ~~9~rif~ation ob~ec~ fri ~~rfting to ta·t~fA~i:~.~?t.;i:..,;~;) . 
. ~eters naine being•exclucled· frqm 'the li~t. prior to electf.on?.·· ·: i!:: .. ·:,.• .:.~/ ...... •2.> :o~d :~~~ employee or;anfzation know or should it have k~ow~ oi;.Y~Jt·r~;\,-~~ 

·,·.th~ defect in th~ content of the elfgibitfty list? • /) 
,,......... ' . : . ' ', . . ·;,·;- .· _.·,)·."_,;:.'·.'··.< ~·,·.:',··> <· :' ', . . ' ·. . . .: . • '•?': :3}'. Did the employee organization. waive:. fts 

... ,, • < ~h~ contents of the eligibility list? 

rights to. object to . ':. 

. <. • I : ~ '_ ~ .. :·: ,· : . 

:• <·;t:iu! ch4fari11g .. officer answered in the· negative on· issue No. 1 and in the 
"•.'' '!~!'."<" • . .· ..... '• .... .. .•.· . ·. : . . . 

. . 
There is no factual dispute 1~ith ·regard to 

· .•.. : .·· 'Jh~''lloilrcl ,':ejects .the Hearing Officer's conclusions on issues No. 2 and· 

IV 
Otifo.Admfnhtrative Code Rule 4117-5-07(C) provides: ' ·,,· .... ;.• 

··.·: 

· .. "Failure to object fn writing to the board to the form or 
1
' .·.·. COntent· Of the election elfgibilfty lfst prior to the COIIII18ncement '.··• ·•• · : of an.:election shall constitute a waiver of the objection ff the '" . 'l)bjec~ing party knew of the defect prior to the election, or '- .·" through the. exercise of reasonable diligence should have known." . ·' i :· ... 

::: '.· 

·;·,· '.' ..... 

.. · 
' 

..' ..... 
rh~· union, of course·, as the facts of the case reveal, did not object in 

wr.ftfng to' Patricia Peters' name being excluded fro111 the list of eligible 
voters. '-They had no basis for .objecting. The employer had insisted that ;Patricf~ ·-~~ters ~ould be transferred to her new position of Serviceman II ·: -~._:.;< ·:·.·:':·. ,·, ::· ·. . : '· ... ' 
(ou(~f ~h~ bargaining unit) before the election. The union had no reason . to be dubious. They knP.w Ms. Peters had successfully bid on her ne~. 

>', " 

:.- ... . ' 



1 
1 

represen~at1v~ •. b~ if ~er '11ame · were ?pl.< lce··d·•·<lri 

"'"·"~~.., HtY~··l1;i.t':\.11~•1i).llltef! .. tr11ris,fer•red be for~ the e1ec;~fo~. .not el fgible tb .vote ,cin el'ectiJn d~j •..... 

:,, :.. . . '"· .. ,_ · .. ---- ., ---' -.. ".-·' '?._' .:- . ' ··. "-·:. 

It >1~ evident that arfhort~st . ~nd forthright , . 

· Peters' status uas held bet~een .the parties;. At no t1rne ~· 

. . ' - '. :. 
' 

. ' 

. . 
~-. : --~ .: 

any' re<~.son to doubt Ms. Peters.' pre-election tfansfer• 

,·--... ,.' ... : ·. ~>: . 
v 

. :.t~e E!l11!lloyee. Qrganfution know. or have reason to know of the defect . 

c~rite~l;of the eligibility list? Obviously, the Union was aware Ms. 

11 , . P~ters•,.i~~e; was n~t on the eligibility list, but against the employer's 

>::: .. a~~HE~~~s ;'§f, Ms. Peters pending transfer; did this signal a defect1~e. 

· :·. :t'fst? :<Not· 1ri the judgment· of this Board. It is fair to auume that Ms. 

:·. -._ .'>-·>:._\ . .-:·. ' . •' .·.' ··, :Peters!·' ,tran~fer c:o.utd have been effectuated at anytfme up to, and 

}lnclu~ing, ;t~e m~merit she appeared at the polls, It wasn't until the 

'l!lection.' took. place, that it . became cle~r Hs. Peters was still in the 

~~~M6~;6'j''Homemaker. Only then did the deficiency of the eligibility list 

, )~~~it} ;1fse,lf'~ Again, prior t::> this tfme, the union had no basis for 

-·~7·'" ":-· ;;'_•·" ., ·: 

VI 
· The. final question is wtiether the employee organization waived its right 

.. '. ,'. ·- . to object to the;content of the eligibility lht. 

"' '••,'' 
' 

' 
'' 

. ' . ''.' 
' 

The Board's reasoning 1n 

f.ssues fs to deny the tatter. On this matter, the Hearing 

the p~l ii:y. opinion set ·forth , fn 
. ·:' 

:': ·:. 

.. :· ,•: 
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H.s~, the desf~~ated, tteutenant.•s name was among the etr~i~te(. 
,,i,.,.,.:··c··,•<.:· The.el~~tio~ w~s conducted and not untfl three weeks after issu~~~e · 

.· . ;t~~,),~t.fgitlflfty mt a~~. a week after the election. did S~RB know that 
·, thiS J)rie' lieutenant had been designated to act in the absence of the chief/ · : · · .. >i·:< ·<c- · · -- .. 
· Ttie:cfi:y was the author of the eligibility list. It had control over its :• :>' ' --~-. 

· . is~tiance. it· •. Was the . authority. that made the designation •.. It had . full '··: :-., .. ,-;-: . ' ' '·- . . 

~~~Oit)ed_ije of all these events. The Board properly ruled that the city 

•.w~f~ed its righ~ to object. The single simflarity existing between Loveland 
· ··': and the instant 'case is that both involve representation elections in which .. ·, . . 

' 

. , objections ·were subsequently filed. The Hearing Officer's reliance on 
(Jv~tand (supra) is misplaced. 

:'... 'r:or these reasons, the Board directs the Administrator of Representation - -, . 

. to open. the challenged ballot and issue a revised tally •. . . •.·.·_, .. -- -._ . 
. ;· .. 

. ··In rea~h1ng this conclusion, the Board does not believe the employer 
.ai:t~d ,1n bad faith. For whatever administrative reaso", the tra~sfer of r~s. .· : .-- . .-.. ' . . 

·Peters simply did not take place in accordance with the intended schedule, , .. : ' . 

.. Latan6, .Board Member, concurs. Day, Chairman, absent • '· ' . 
•';. ··;; . 

. . 

. ·.· .. .. ' .. 

· .. · .. · ... ·~.· ... ··. 339B:s/b:U/18/87:f 
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