o UISTATE OF.GHIO
_STATE 'EHPLOYMENT R_ELRTIQHS BOARD
| ' In the Matter of |
‘Carlisle Teachers Association; -
- Employee 'Grgan'{zatfql:\. -

and

__Carl'isle'Loca]' Board of Education,
' _Employer.

CASE NUMBER: B87-MED-07-0735
87-5TK-10-0006

O , DETERMINATION
- Bé_fora Vice c_hairman Sheehan and Board Member Latané; October 29, 1987.

. This case comes before the State Employment Relations Board (SERB) upon

“the Motion for Determination of Unauthorized Strike filed by the Carlisle

- Local Board of Educatfon- (Employer) on October 28, 1987, at 11:56 a.m. SERB

. 1s.required, pursuant to Ohio Revised Cede (0.R.C.) §4117.23, to issue its
© 7 determination withfa 72 hours. ) : ,

0 o Upon cohé_i'der‘c\.fion of the stipulations and exhibits of both pér-ties and
troos .0 arguments of counsel, SERB concludes that the strike is authorized.
- " This conclusion is based upon two considerations:

- 1) The fact-finder's report was timely rejected by the ‘Carlisle
: Teachers Association (Employee Organization).

2) The negotfations of the wage reopener were pursuant to the

‘ dispute resolution procedures contained in 0.R.C. §4117.14 as
mandated by the parties' collective bargaining agreement. All
the requirements of O.R.C. §4117.14 and specifically O.R.C.
§4117.14(D)(2) were met.

" Opinion will follow,

BT
4

s s It is so directed.

“L.v.; SHEEHAN, Vice Chairwan, and LATANE, Board Member, concur.
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| 1%‘Mtbr3m ww,pwmmttoonc.Sunm ey Board .
={issued its- -determination in. this - case, The op1n10n relating to:.and,
eferenced 1n that’ determination is attached.

Vice Chairman and LAJANE, Board Menber, concur, Ch;irmaﬁquy,
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nv“'unouthorized and illegai because it occorsxaafiﬂﬂ;ihéiz

'II

Employer and the Empioyee Urganization are parties to a’ collective-f

’_”'ining agreement which by its terms is effeotive from August 31, 1986.?;
1989.3 Article V of the agreenent provides forf

«d to amount of annuai salary and insurance-reloted;<”

dfringe henefits.4 In, accordance with Article V. ‘the contract "sholi be,f*“

1987, for implementation on August 1, 1987, and again on ,‘;;f;?

"x-fzﬁreopened on May 1,
1988.“5 Articie V further

'“:7fHay i. 1988, for inpiemontation on August 1,

";gfprovides that 'negotiations on said items shall be in accordance with the""

"f'remaining provisions of the contract and all the provisions of 4117 14

;f‘!!’ii.if; R c'sa. "
B The parties entered into negotiations unde

-related fringe benefits for ‘the 1987-88 i
nizae

r the first reOpener‘ nith{'ifji"* -

’ﬁurespect to saiaries and {nsurante

"'3 schooi year. The diSpute resoiution procedures contained in 0.R.C.-

-'f?were impiemented.

20 R C. a117. 18(c): '

‘ "No public empioyee shall strike during the term or extended term
of a collective bargaining agreement or during the pendency of the
“settiement procedures set forth in section 4117.14 of the Revised Code."

; 3Parties' Stipulations of Fact No. 3.

L 4Parties' Stipuiations of Fact No. 4.

‘ijﬁﬂ5Exhibit #C. contract between the parties.

-fEExh-'bit sc. supra.
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f_zaé:i:'-'"r"';l'gdgr'_s report, the ‘parties have stipulated that the fact finder
BN ma‘_j]eq.f',"iii_':.'{:f'repor-t on September 26, 1987. The Employer bases his »co'_ntent'ior_i_
| _ oﬁ;”tbe”f1ﬁﬁ§ua§e; contained in O.R.C. 4117.14(C)(6), supra. However, Ohfo v
g 'fjﬂfkﬁdmtﬁ{Strative Code Rule 4117-1-03 provides: '

| “ \l:"(A) In computing any time périod prescribed by or al1owed‘5y .
- Chapter 4117 of the Revised Code and Chapters 4117-1 to 4117-25 of
“the Administrative Code, or by order or directive of the board or
. individual conducting a proceeding, such period shall begin to run
on the day following the day of the act, event, or accurrence. The

* ‘last day of the period so computed is to be included, unless it is
a Saturday, Sunday, or legal holiday, or a day or part of a day on

- Mhich e board office 15 closed, which even e period sha
run until the end of the next da v s not a Safu?%a » Sunday,
‘ Yegal hol7day, or a day or parf of a .ay on which the board office

TIn Columbus 1s_closed.

#(B) When a document is served upen a party hy mail and that
party has the right or is required to do some act or take some
Co *y. proceeding within a prescribed period after service of a document,
three days shall be added to the time prescribed for doing such act
9 or taking such proceeding.” (Emphasis added.)

C9mpﬁt1ng {n accordance with Rule 4117-1-03(A) and counting forward from

September 26, the date of the fact-finder's mailing, the first day of the

count would be September 27 and the final seventh day is October 3, 19687.

OEtoher 3, 1987, is a Saturday. Saturdays and Sundays are not counted when

it is the final day to act or to take some proceeding. Monday, October 5,

1987, then becomes the final day.

In the instant case, the fact finder mailed his réport and

- reconmendations. Computing time pursuant to 4117-1-03(B) by factoring in

three days and counting forward from September 30, 1987, the seventh and
“Final day falls on Tuesday, Octcber 6; 1987.

"  The Carlisle Teachers Association rejected the fact-finder's report on

@ . .Oc“t.ober_ 5, 1987. Therefore, by applying either c'or;lputation. paragraph (A}
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org(sf'of the Ohlo_ Administrative Code Rute 4117-1-03, the: rejection P
‘“timely. The Employer S cha11enge to SERB's rule making authority and ‘the .f

:ﬂreliance on “same to advance his contantion is misplaced.

¥

3'*‘.jn:'ﬁheﬁ fibst{'issug. It also is an issue of first impression. The

fUnﬂamentarnquéétiph is whether a unfon has the right to strike pursuant to

" O.R;C; 4117 during a reopener period mid term of a collective bargaining
'agreement.
7 0.R.C. 411718 (C) provides:

“ "Ho public employee shall strike during the term or extended

term of a collective bargaining agreement or during the pendency of

" the settlement procedures set forth in section 4117.14. of the
. Revised Code,"

" If the above section were segregated from the rest of the Act, then the

answer'to Issue 2 would indeed be simple -and easy. However, the dispute

‘Jresolution procedure set forth in O0.R.C. 4117.14 presents a seeming .

amﬁiguity_with 0.R.C. 4117.18. The conflicting divisions are:

0.R.C. 4117.14:

. “(D) If the parties are unable to reach agreement within
* seven days after the publication of findings and recommendations
. from the fact- -finding panel or the collective bargaining agreement,
© if one exists, has expired, then the:

* k %

- “{(D)(2) Public employees other than those listed in division
(01 of this section have the right to strike under Chapter 4117,
of - tha Revised Code provided that the employee organization
representing the employees has given a ten-day prior written notice
of an 1ntent to strike to the public employer and to the board;

i m.ﬂm:&.hv .a....a-:y.w--.-

" lssue No. 2-does not lend ftself to a simple arithmetical procedure.as

E
¥
y
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-'wf.Prjvatd sector has long recognized the employzes' .right to strike during

‘ régﬁeharuperiods. N.L.R.B. v. Lion 011 Co., 352 US 282 (1957), the United

fSt#tgs Supreme Court stated that the term "expiration date® had a fuofpld
ﬁéﬁﬁiﬂg: “{t connotes not only the terminal date of a bargaining contract
Butralso an agreed date In the course of fts existence when the parties can
gffeét changes in its provisfons.®

_In‘the'same case, the Court went on to say:

“"Unfons would be wary of entering into long term contracts with

machinery for reopening them for modification from time to time, if

they thought tne right to strike would be denied them the entire

term of such a contract, though they imposed no.such limitations on

themselves."

We find this argument persuasive. To foreclose on the employees' right
to strike when impasse is reached during contract reopening periods is to
foreclose on reopener provisions and, consequently, to eliminate an
effective and efficient fnstrument for reaching settlemeat.

The legislature provided certain publié employees the right to strike,
1nc]ude& in that group are those whose issue 1is at hand. Other public
employees were accorded final and binding award procedures. If the latter
group were at ﬁmpasse during a reopener period, they would find resolution
tﬁrough binding conciliation. It makes no sense that the Legislature would
1eave this group, to whom they accorded strike privileges, with né recourse
‘but to secede to the Employer's demands. Indeed, und2r these circumstances,
the right of the union to bargain under the contractual reopener provision
without the riaht to strike would be an empty one. HWe, therefore, must
conclude that the legislature foresaw in R.C. 4117.18(C) no more than a
means of preveating "wild-cat" strikes and that impasse resolutions would be

_ guided by R.C. 4117.14.
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e an adtﬁb_f‘ized_ : ‘st‘rjj:k_él'

For these reasons, ur'é"find the strike to b
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