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. · ·. ·. ·· •STATE. OF OHIO ·· . . 
STATE EMPLOYMENT RELATIONS BOARD 

In the Matter of 
.Carlisle Teachers Association; • 

Employee Organization, 

and 

Carl isle Local Board of Education, 

Employer. 

CASE NUMBER: 87-HED-07-0735 
87-STK-10-0006 

DETERMINATION 

Before Vice Chairman Sheehan and Board !~ember Latan6; October 29, 1987. 

· •·· . ··This case comes before the State Employment Relations Board (SERB) upon 
· the Motion for Determination of Unauthorized Strike filed by the Carlisle 
· Loca 1 Board of. Education· (Emp layer) on October 28, 19B7, at 11:56 a.m. SERB 

tS required, pursuant to Ohio Revised Code (O.R.C.) §4117 .23, to issue its 
determination withfn 72 hours. 

. . . . . . . . 

· Upon consideration of the stipulations and exhibits of both parties and 
arguments of counsel, SERB concludes that the strike is authorized • 

' . . ~ 

· This conclusion is based upon two consi9erations: 

1) The fact-finder's report was timely rejected by the ·carlisle 
Teachers Association (Employee Organization) • . • 

2) The negotiations of the wage reopener were pursuant to the 
dispuj:e resolution procedures contained in O.R.C. §4117.14 as 
mandated by the parties' collective bargaining agreement. All 
the requirements of O.R.C. §4117.14 and specifically O.R.C. 
§4117 .14(0)(2) were met. 

. .. ,· 
··t' ... · .. ·;· 

' . '~ 
' '. ·.· 

. ' ' ' . " . . . 

Opinion will follow. 

It is so directed • 

. '·· • .• · SHEEHAN, Vice Chainan, and LATANE, Board Member, concur. .. 
' . 

~ '' ' 
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_·. In. the Matter of . 
-·- _· carli:n~ fe~chers Assoctati9n, 

· ·. / ··. . ... Emp.loy_e-~ ~rg~n;zatfon, -···. 

and 
·• ·Carlisle (oc~l- Board of Educati~n •. 

'li 

· .. Employer. 
CASE NUMBERS: 87-MED-07-0735 87o..STK·10·0006 

ISSUANCE or OPINION 

.,··: 

. . ··.:; ', .. '\\')~: 
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·; Before Vice_.Chairman Sheehan and Board 11ember Latanl!; October Z9, 198~! !~:-,;:-·;,:;. ·:,_, ;i ~·: ·':_ -··. --~~su~~ .•-. ·~1tob~t;r~~n~i~!~ ···~~~~~~~~ ~as2:R .cihe s~~:~~~on~1;~~·~~~::h~~1~~!~f?~-1·ti-".' •. ·;·<· . . referenced in that determination is attached. - -- . - . . .•-<; ,. ;::,~;,':···.>, .· ·. · __ • ~HEE~AN, Vice Chairman, and LATANE, Board Me;nber, concur •. Chairmari'ti:aJ~·'\'';.,-; • 

. ,:. :' ,.-.. · ·,. 

. . , . abseut. · : · 
.. 

~~Qu.t]'. ·-.····· 
WlLt~HEEHAR, v CHAIRAAR . 

. . . 

·'·(::~}f::% \ 
... / 

.·• -, . 

·· · ·. -·. I car~ify tliat this documerit:was filed and a copy served upon each party ; . ·. on_th1s ltJ~ day of ~ • 1987. ' _,., .. 
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1 

1 

... ,- --. 
;' ._; ' 

. l 

:.: ·· ... :;-:· - · .. s· ... · ·· · · · · ·l:"-· ··-·.:·. ·1 · · · 

-··i;:.:./·-~f;··... .. · .. 

i~,:i .. ;._h~ehan> V ce Cha nnan: 

1 , •·.:. ·:~Hi:~~iM\~if>,, .· 
:: .. , . This 's a motion by the. Carlisle Local Board of Education (Employer o~:·~:-::·:; . 

H~nagement). fo~. determination whether a. strtke by the Carlisle Teachers ·.· .. 

· · As$i:lciatfon (Enqlloyee Organb:ation .. or Union) and the employees ft represents '",: {: . , ·· 

. -: .-_:,: __ :_: ... .---:_ ·.'. ··. _- .' ~-. ' . .-.. 
. 

. :. ._ :.\~._;-~~::.:.-.;~:_. 

· : 1s ·authorized. 

~: i '~ '·; 

. -~e Employer contends that the fact-finder • s report and recormtendat ions ·:; {/.·. 

. . .. · were,nof rejected by the Uriion wfthfn seven days of mailing as requfred by . 

. . . ·. o:R~c. 4l17.14tcH6l 1 and, thus, are deemed accepted and tne strike ts 

' ~na~thoriz~d •. Th!! .employer, further contends that a strike durfog the 

~----:·,/:::·:' > ••• ·, .............. ....,_;..._ ..... ,...., ..,.., ·"'"· ....,_ __ '· i.o.R.E. 4111.14(C)(6): 
··., .. : ~ .. -.(. 

than seven days after the (fact-finder'$) findings and .. 

are. sent, the legislative body, by a three-fifths vote . 

1111!n1hA1"~hip, . and .fn the CaSe .. Of the publiC employee . · 

. . · .• by a . three-fifths . vote . of the total .· ·• ·.·.: · .... , •. , ..... 

the recomeridat ions; • ... • 
.. ' .--· .,,_ 
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._::·.·,,,: .. :·:_.>· ·., .. 

. ,, >. 
.... . . , . 

·\i'::·\:+el1piii!~r·./ileHo_d -\r~P~4~horized and. illegal because_· it occurs· d~ring the--

.... ··1lect1ve. bargaining agreement. 2 . _,_-.· 

II 
-~~ .. :, ' 

... 
'·;,;:\:';,.'. ;. ' , the .. Empl~ye,i and. the .Employee Organization are parties to_ a·· eollec~ive .·· 

• }' ,'; ... {bk_f~i1~fng agreement 'ilhfch by its tl;!rms is effE:ctive from August :n, 1986; .. 

··· .c1:hroug{ August 3L · 1989. 3 Article v of the agreement provides for 
. ' ·'' 

'. 

:reopener~ with regard to amount of annua 1 sa 1 ary and i nsurance~re hted 

:fH:nge~ benefits. 4 ·.· In. accordance with Article V, the contract "shllll be . · .,.., 

·, ... , 
reopened on May 1, 1987, for fmplementa~ion on August 1, 1987, and again' on 

. . . . ~ ·. ' ', 

· 11ay l, 1988, for implemcnta,tion on August 1, 1988."5 Article V further . 

. .. p~ovides that •negotiations on said items shall be in accordance with the 

·:; 

. r~ainfng provfsio~s of the contract and all the provisions of 4117.14 

·. ~~- _-.· O,R,C~ 5 .· 
. - : :· ..• .. · .. · ·• 

.. ·;:_:_.·.. .·:. 
, ... <: :. ; . 

.~· 

The parties entered into negotiations under the first reopener with . -:'. 

· · respect to salaries and insuram.e-related fringe benefits for the 1987-88 '· : . 

s~hoot'year. lll.e dispute resolution procedures contained in O.R.c. 4117.14 

.···.. w~re :imp 1!!ment~d. 

.. . 

. 20,R.C. 4117 .18(C): . 

uNo pub1 ic employee shall strike during the te,·m or 1:!)(\:ended term 

of· a collective bargaining agreement or during the pendency of the 

settlement procedures set forth in section 4117.14 of the Revised Code.• 

3partfes• Stipulations of Fact No. 3. 

4Parties' Stipulations of Fact No. 4. 

· 5Exhibft NC, contract between the parties. 

-.-: • 6,Exh1bit DC,· supra. 
.·., .... 

... ·'.• 

. ·,· .. · 

·.-

. .: . .. -.-
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. .. . ·, '· . . ·. ·.. ·" . \ ' ': -'. \ •·· .. ·~~~;, .. :.: ... ... •· ...... . 

ndii1~s' and recciandat1ons to the p~rtfes Ori Septem~er. :2
6~: 

... ·;.. . ' ' ': . . 
- - . .• '· '. ' . . . .. . . '" ... 

Emplojer accepted·.· the fact-finder's roco11111endations· on· 

HB~. 8 . 0~ October 5, 1987, the Employee Organizatici!l• ac~~d 

ll~t;'~~'·'·"~: the hct~ffnder's recorrmendations. 9
 On October Hi, 19~7. ',the 

Or!)a~i:zatfon
 served on the employ2r, 

to•istrn:e, ,lO The employees struck on Tuesday, 

by hand; the nottce of intent : 

October 27, 1987. 

III 

Teachers As soc fat fon tfmely reject the 

'. · .... ·.; .. 

Did the Carlisle 

fact-finder's.rejlort? 

2. . Is .. the strike by the Carlisle Teachers Association and the 

. .·.. . . ··.·.· employees . it represents an authorized strike pursuant to O.R.C. 

. 4117? 
. 

For reasons adduced below, the proper answ~r to both issues is yes. 

.. ·. ·, I ~ 

IV 

In respect to Issue No. 1, the E111ployer contends that the Employee 

Organization had only until October 3, 1987, in order to be timely in their 

rejection of the fatt·finder' s report and recolllllendat fons. Therefore, the 

Unionis rejection on October 5, 1987, was out of t1me. Notw1thstand1r.g th,e 

' . ~ 
.. 

. , date . of Septeinber 28, 1987, which was the date that appe,•red on the 

7parties• Stipulations of Fact No. 6. 

)· · ... · ' 

>sparties• Stipul~ti
ons of FactNo. 7. 

. 9Exhibit NB. 

lOp~rties• Stipulations of Fact No. 9 •. 
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fac'i~fif,\der's report, the parties have stipulated that the fact finder 

.· •. 

·· · maile<i'll1S. ~:eport on September 26, 1987. The Employer ba.ses his contentio~ 

on the la~guage contained in O.R.C. 4117 .14(C)(6), supra. 

·····. Admi.nlstrative Code Rule 4117-1·03 provides: 

However, Oh fo . 

·. :· · :. "(A) In computing any time period prescribed by or allawed by 

Chapter 4117 of the Revised Code and Chapters 4117·1 to 4117-25 of 

·.the Administrative Code, or by order or directive of the board or 

individual conducting a proceeding, such period shall begin to run 

on the day following the day of the act, event, or occurrence; The 

last day of the period so computed is to be included, unless it is 

a Saturday, Sunday, or legal holida¥• or a day or pari; of a day on 

which the board office 'Is closed, which event theyerlod sliall 

run until the end of the next dax • is not a saturoay, Sunday, 

legal holiday, or a day or part Of a _.a,y on which the board office 

in Columbus fs closed. 

"(B) When a document is served upon a party by mail and that 

party has the right or is required to do some a..:t or take some 

-,, proceeding within a prescribed period after service of a document. 

three da s shall be added to the time rescribed for doin such act 

or· a ·lli9 sue proce~ mp as s a e • 

Computing in accordance with Rule 4117-1~03(A) and counting for1~ard from 
. 

September 26, the date of the fact-finder's mailing, the first day of the 

ca~nt would be $eptember 27 and the final seventh day is October 3, 1987. · 

October 3, 1987, is a Saturday. Saturdays and Sundays are not counted when 

it is the final day to act or to take some proceeding. Monday, October 5, 

1987, then becomes the final day. 

In the instant case, the fact finder mailed his report and 

· recommend at ions. Computing time pursuant to 4117 ·1· 03 ( B l by factoring in 

three days and counting forward from September 30, 1987, the seventh and 

final dc1y falls on Tuesday, October 6, 1987. 

·The Carlisle Teachers flssociation rejected the fact-finder's report on 

. October 5, 1987. Therefore, by applying either computation, paragraph (A) 

·. ,. 
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, timel,y. The Employer's challen~e to SERB's rule making authority and the 

... 1 rel lance on same to ·advance his contention is misplaced. 

v 
Issu~ No. 2 does not lend itself to a simple arithmetical procedure as 

.fn. ~he first · issue. It also is an issue of first impression. The 

fundamental quest fon is whether a union has the right to strike pursuant to 

O,R.C. 4117 during a reopener period mid term of a coller.tive bargaining 

agreement. 

O,R.C. 4117.18 (C) provides: 

"No public employee shall strike during the term or extended 
term of a collective bargaining agreement or during the pendency of 
the settlement procedures set forth fn section 4117. 14· of the 

. Revised Code." 

lf the above section were segregated from the rest of the Act, then the 

answer to Issue 2 would indeed be simple -and easy. Howtver, the dispute 

.resolution procedure set fot·th in O.R.C. 4117.14 presents a seeming. 

ambiguity with o:R.C. 4117.18. The conflicting divisions are: 

O.R.C. 4117.14: 

"(Dl If the parties are unable to reach agreement within 
seven. days after the publication of findings and recommindatfons 
from the fact-finding panel or the collective bargaining agreement, 
it one exists, has expired, then the: 

* * * 
. "(0)(2) Public employees other than those listed in division 

(D) (1) of .this section have t~e right to strike under Chapter 4117. 
of· tha Revised Code pt•ovided that the employee organization 
representing the employees has given a ten-day prior written notice 
ot an intent to strike to the public employer, and to the board; 

··', :-:-.; 

., 

·. '-.·' 

,. . ' 
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private sector has long recognized the employ'.les' .right to strike during 

reopener periods. li.l.R.B. v. Lion Ofl Co., 352 US 282 (1957), the United 

S~.ates Supreme Court stated that the term •expiration date• had a twof,old 

roeanfng: "1t connotes not only the terminal date of a bargaining cont.ract 

but also an agreed date In the course of fts existence when the parties can 

effect changes in Its provisions.• 

In·the same case, the Court went on to say: 

·"Unions would be wary of entering Into long term contracts with 
machinery r.~r reopening tl,em for modification frM time to time, If 
they thought tne right to strike would be denied them the entire 
term of such a contract, though they imposed no.such limitations on 
themselves." 

lie find this argument persuasive. To foreclose on the employees' right 

to strike when impasse is reached during contract reopening periods is to 

· ,. foreclose on reopener provisions and, consequently, to eliminate an 

effective and efficient instrument for reaching settlement. 

., .. ·. 
.... 

The leg !slature provided certain publfc employees the right to strike. 

Included In that group are those whose issue is at hand. Other public 

emplayees were accorded final and binding award procedures. If the latter 

group were at impasse Juring a reopener period, they would find resolution 

through binding conciliation. It makes no sense that the Legislature would 

leave this group, to whom they accorded strike privileges, with no recourse 

!.'lit to. secedP. to the Employer's demands. Indeed, undar thC'$9 circumstances, 

the right of the union to bargain under the contractual reopener provision 

1~1 t.hout the d~ht to strike would be an empty one. We, therefore, must 

conclude that thll )egislature foresaw in R.C. 4117.18(C) no more t:-.an a 

means of preventing "wild-cat" strikes and that impasse resolutions would be 

guided by R.c. 4117.14 • 

"·' ..,.,•:.: . 
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we find strike to an the .these reasons, 

. . ~ : . 

· ..... · 
··r. ·:-:p·u~s~ant to ·o.R··~c~. 4117. 

·~ •' ·, .. • -': .... :, ,',I_ • ,:, ·, .. ' : I ;. :: • ;'_; .-~ . 
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