
... __ 

.· ·,_ 

·. STATE Of OHIO . . . 
STATE EMPLOYMENT' RE.LAHON~ I,IOARO ._:·: _.. . .· . . In the Matter_ of· :. 

. , ... · 

; Eaton School Support Personne 1, OEA/NEA, Rival Employee Organization, 
and 

... · 
.. :, ;.; .... 

Ohio Ass.oclatlon of Public School Employees/ AF.SC.~E. AFL-CIO, 
Incumbent Employee Organization, v. 
Eaton City 6oard of Education, Employer. CASE NUMBER: 87-REP-3-0081 

\: .. : ,.. ~ . 

DIRECTION OF ELECTION 

''·'·· · 

(Dtssentlng Opinion attached> 

;~;" " ~ull'~: ,':.,'."" Doy, VI" Choln'" ''"''"• aod Bo"d """'" lat ... : 

.... ,·.· .. 

' .. On .Marth 3, 1987, the Eaton School Support Personnel, OEA/NEA <Rhal · 

Employee Organization) filed a Petition for Representation Election seeking 

·, :: ·: .·• to d\splace .the Ohio Association of Public School Employees/AFSCME, AFL-CIO 

· <In):)lmbent Employee Organization> as the exclusive representative for 

... .. .. c:erti\ln .employees of the Eaton C1~y Board of .Education <Employer>. . · ... . .- .. · .. · 

·· '' ·· ... · The Employer objected to the proposed bargaining unit and requested· a. , 

;... hearing to determine whether certain classifications have supervisory or 

c;onftdentlal status and thus should be excluded from the bargaining unlt. 

•.·:. :The· Rival Employee Organization responded to the Employer's objections 

·· sta~lng the deemed certified unit, for which the petition was filed, ts 

· ·. i\pproprlate. 
• 

,' ' . 
Thi.Board dlrech an election in the deemed c;ertlfled unlt: 

_. ',' 
•',' '•',• -·' 

•'· 

' ..... 

. INCLUDED: Employees assigned to the following posHions: Account· 

. Cleri>-Budget, Account Clerk-Payroll, Bu~ Driver, Cafe­

teria Manager, Cafeteria Hork.er-Full-Time, Cafeteria 

Worker-Part-Tlme. Custodl an, Educatlona 1 Alde~Cl assroom, 

Educational Aide-Library,. Educational Aide-Study Hall, 

Fl reman, Mal ntenance Worker. Meehan! c, SecretarY; 

. exclusive .. of Superlnten(lent's Secretary, Business 

Man~~er' s Secretary~ and· Treasurer's Secretary. , .. 
. './·.·.·.·:-.-:' .. •.·.· ... 

' •" .' ·:. . ' 
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EXCLUDED: All employees whose classification Is not l.lsted abpve . 
· Those classifications which on the effective date of the . · 

Agreement are represented by other estab 11 shed bar ita In­
lng units. Temporary, seasonal and part-time employees .. · 
other than regular part-time employees. A put-tiiJI(! 
employee Is defined as an employee who Is scheduled to. 
work less than one hundred and twenty <120) days. Con-

··, .. 

' · fldentlal, management and supervisory employees. · '.. :_· .. :''' ·_.·,:···:.: . . ' 

/ ·· · ·.·.. Io. the Interest of an expedient resolution to the representation Issue · .. arid the stability of labor relations within the unit, the Board directs an ·. election In the "<leemed certified" unit as early as possible. The "deemed 
-·· .. 

_:.;.·' 

··.<_ . 

·'·~'··· .. 
.. ·',' .. 

.,._:· 

·.\.: .. ·.:_ .... 

certlfl ed!' unl t was constructed and agreed to by the Employer and the .. Incumb.ent Organization prior to the effective date of O.R.C. 4117. There Is . no factual dispute as to which positions are Included. The unit has .. obv.lously served the part! es well. To stay the 11lectlon until the question ra.lsed by. the. Employer Is determined would disrupt the bargaining process for an.undetermlned period. This Is unnecessary. The elections can be held and If· appropriateness of the unit Issue Is not rendered moot by the election, any party may petition the Board for unit clarification or ... . ,·amendment to. certification. The Board then, If requested, will review the · 'unit; Meanwhile, the stability of the bargaining process Is maintained with minimal Interruption. 

As required by Ohio Administrative Code Rule 4117-5-07<A>, no later than . November 16, 1987, the Eaton Cl ty Board of Education sha 11 serve on the Ohio . Association of Public School Employees and the Eaton School Support ........ . ·Personnel and file with the Board a numbered, alphabetized election 
',<\ 

•/'i,' 

eligibility lls't containing the names and home addresses of all employees ·.••! .eligible to vote as of the pay period ending just prior to August 20, 1987 .· · ··. ·. · . ·: . 

l . 

... 

. . . . . · ... 

,·~······:.··.···'· -:: ,' _; .. :.·~ . 
'. · . .- ..... 

, · The specific dates, places, and times of the election shall be deter­. mined by the Administrator of Representation In consultation wl th the ·parties. 

· .It Is so directed. 

SH~EHAN, VIce Chairman, and LATANE, Board Member, concur. DAY, 
Chal~man; dissents. 

WILLIAM·P. SHEEHAN, VICE CHAIRMAN ., 
··.·:;_,.._._,-: •';.'.. . ,.-.' 
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.. , .. ·. UATE':EMPLOYMEfiT RELATJiltiS• BOARD 

, In th~' Matter of . · : 

•,<E:ato,nSchool support· Personnel, OEAINEI\, 

· Ri~al Er.lployse Organfzatfo~, 

anil 

. . 
,. ·. 

'• . ' 

:'~ji~:f~ Assn. of Public School woiployees/AFSCME, AFL-CIO,. 

' . ·- .: ., 

'I.', 

..... 

"'·. 

Incu~bent Employee Organization, 

···and 

· ·Eaton City Board of Education, 

·Employer. 

:CASE NUMBERi B7-REP:,3-0081 

DISSENTING OPINION 
. .·. . . 

·.. Dissenting: 

.. )RI\!spect;rully. • l d.fs$ent from the majority decision not to order a hellrfng . ··· .• ·.- , 

... ·. unit appropriate in. the representation election impending 

·. · The election contest wfll be between no representative, an 

fii¢umbent empl~yee organf~atiori, alld a cha llengfng union. The incumbent fs. .. . . 

. certified pursu~nt to Temporary law, Section 4(A). 1 The •· • 

.. ,.. . 
. . . .· 

. 

. t for; the. subject election is a unit never approved by the 

. .'. ~,; ', 
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· .. , the.· incumbent achieved ·t~e "deemed" certiffc~don •. The .. · ·• ·. •· .. :<.; 

ilifultloj/~r>C:tlaJlilri!leS. th~ . approprfateness of the unit. This stat~r.lent of .• . >.:f 
, .... :··.· ... · .. ':'.·· ,' .. '' .·-·.·: 

. '··>·t 

• • ·.: c ··,• 

the discussion to the "nub" ~f the issue. · 

.I 

',: . .. 
_, .... 

. ,·-.·.:' 

crH:ical· point of difference between the r.lajority and ·the Minority·.· 

. thi{ c'aseJfes fn ·the answer to the question: 
' . <_ · •• 

>stio'uld thf bargaining unit represented by a "deemed certified" · 
,.,·Jncumbent be exempt from a SERB determination of an employer's . 

. '•objection to appropriateness when the incumbent is properly 
· . challef\ged in a representation election pursuant to Section 4(A) of 

the temporary law? 

< The question should be answered "No" for the reasons adduced below. 

II . : ::.:- .· ' . 

The temporary law provides for challenge "under provisions of the Act;• 
. , .......... ·'· \6niy ~ffference between a Section 4(Al challenge to a "deemed certified" .. · . . . - . 

loyee organization's representative status and any other electoral 

.07 is standing. The cha 11 enger 
·•· 4(A). must be . another employee organization. All other electoral 

P~'oclirss<es.;under the statute remain the same. Accordingly, when a Section 

~ttack is properly made, i.e., by an "employee organization• and the . ,.,_. . -·:~- - . . - . ·. ·' 

· Js claimed to be. inappropriate, the normative SERB responsib11ities . 

IJ'i~nd 'the Board rnust determine the unit appropriate. When necessary a 

tie ordered ~o assist that determination. This assumes, of 

.,the unit issue raises "a reasonable cause to believe that a 
· ft,,,.., ••. ·.·.··of representat'fo,n exists,;' R.C. §4117.07{A)(2). . . . . . 

consider~tion of. prime significance that Chapter 
' .·. -·· -:. . .. ' 4117 

unvar;yingly allocates appropriate unit· determinations 

. . , 

-.--\ ·. 
': .-_ .. 

', '• I 

... ,.· 
.. - 1• 
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maJ!ldty fn this case prevails. Ar.1tmg other effects the idea that the Board . . - ' ·..-' . 

,, 

· ... 

·.,;:, 

' . . . . 

;·· 

s~ould not review units· of a challenged "deemed certified" incumbency would ·· · · '> , . ·' ; ... · .'.·"ffeetively block craft claims to representation fn a part of a unit held by . ... ~ :·.· 
·• <" ·~~enied· certiffedn incumbents. An election ordered in the total unit could ·: ·: .-· __ : .. :· .. 

Temporary law Section 4(A) may have been intended to 
.. : :; ·: ,.-
·_:_.·. 

. ·.·····-· .. 11 .. ·. 
-~-' 
;.;_.::: 

•' ·-· 
.··--· '>·, 

creatstability. ,, One may doubt that it was intended to r.take ice • 
$fgnffH:antly, Rule 4117·5-05(0) of the Administrative Code provides: .·.•, 

"If the board determines from the investigation that there is ' ·' .a .question of majority representation requiring an election !!!.!! ·: .. :·there are ·no other· disputed issues, the board r:1ay direct an · · · electlon 11itliout a hearing. a (Ernphasis added.) ,':'. :;;;·, .. 
_:. :. - . ' ' .. 

<, ;. 2se~ p.e. •. 4J17,06(A),(B),(C), and CD). Any reliance upon In the . ·Matter of .Oh1o llurses Association and University of Cincinnati, Case Ro • . •> :84-0C:-l0-:2214, 2 OPER 26Z6, is misplaced. 'fhat case involved a petftffon ·· •'·:ff)r .• : ~lar.iffcatfon not di~placernent by a rival union. Therefore, the .. !i~oprfety of ii SERB determination of a unit appropriate during a rfva 1 . :Unf()n~s Tempor.ary Law. Section 4(Al atta.ck 11as not considered or decided • 

. ,._ . . :-.. :: --.. :· . 

. ··.•: !hf~.:fs.sue could arise either on employer objection or a rival's clair:'l to a ·.· :.· ·,unft;..le.ss. ()r,more than that represented by the incumbent. None of these . • · situations lias involved in the Ohio Nurses Association case for there 1·1as no · .. SeCI:ion'4CAi challenge· raised. ·,~:;--':.'',~ ·.·\:;:>· ·_ .:/' . •'; : ' ' ', '· ::·\ ' : ' ', ·:·'·\3~The Stat.e Er.~ployment Relations Board shall decide in each can the , :·o~n.ft; appropriate for the purposes . of eo llective bargaining," R.c. < . . 4117~9~.CA). . (l:mphasjs added.) Of course, there is no "case" under · .' ,:·T~mpo,ratY Law ,Sec~fons 4(A) and (B) (ii'l a confrontational or competitive .. · •. :s"nse) until •another employee orga~izatfon" ·seeks to • oust the ."deemed ·· · .. · . certified"; i nctirnbent ,' . , ,., · · .- ·.'t'. ~ : .. 
. . . ' 

for prohibitions and 
. .-' .'·: . ' 
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~~;~ ', · .'': ·. ~ ·::.·: .,, · '1n '.'t!iJs' instance there are •other disputed fsslles• affecting . thf u"tt . 

!~~?~,:-~\ ;:;;:-{.i.t~{~~~~·+:~Hti~~.r·. In this ·situation the fmpl icatfon·· of the ·---r~Je i,$ f}~~r,-·;;, __ ,, .. ,. 
l}};:; ·' .;( ; :,, :t~11re JnU$t .blj ·!i·O e lectfon Without hearing On the ·"Other di s.ruted issues • ~ , ... :>.; i / 

i1~:)~'{'i~'1~t~~~: ;. ;::::· ::::::,::':' ~:.:.:·~; ,,·::::;: .·:::;:·:;,:· ... 
{~-;::·.,·-:-.: ·:: ·' · ob'jectfons p,rovide reasonable cause to believe that an issue e~hts(· , 
·:f<::' •.' ·:· ''' ~ ' ' . ·. 
i·,·.,:: . . '. ~v~r~l~ the TncuJ11bent•s. motion to dismiss the representation petition. on-
:~··:.:<··.·.··: .... ::::.: .. ~·':.; .. _>.':··> :i· -:·.·: :··. . . · .. ' . 

\('·:.: ·: ;i j'li~'.:'grourid that the continuing propriety of the existing unit raises a 
:11· .. '- ,,;.,' _-.;· • ' . ./.' ·-'::\."·:: .... • ... • : ·; '.. : : . ' 

,T,'>, :. .· ' '>~J~stfo'n . of representation5 and send the case to hearing . on the 
_;_·t~?\.... _:··.,: ;_:;:/:':>::···._:: .. :~·-_:-:·· .. " -.. · .. · ... 
t:i r · • · ; :• )ppre~prfate unft f ssue.. · 
!' .... ,. :- - -, . 

\:\;·'! <' • .. ('All; ~his; fn my view, fs warranted, indeed demanded, by the board's 

oblfgatfp~·· _and exclusive. authority to determine appropriate units under 
. . c~a~·t'4;. 4111. 

- .>: .: . -: -·;::.: .. 

~. ·"' ·' ·. 
.... -. , .. 

. ·, .' 

.. :::: __ '_:··. :_'< . .-.-·:· _-___ -.-.· __ : . . ; . . . . . 

4m.o7(A){1). Query, w!Jether managem~"t may rafse a unit claim 
'''·"····~,, ... mu~l(,Jn·.·· under R.C. 4ll7.07(A)(l)', or must resort solely to a challenge by 

under.•R.c. 4117.07(Al!2l? .. _ .. · · :·· · . . · .. ·.·· ·. ·. 
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