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(1) Interfering with, restraining, or Acoercihg
employees 1in the exercise of rights guarantee
in Chapter 4117, or discriminating in regard to
hire or tenure of employment or any term or
condition of employment on the basfs of the
exercise of rights guaranteed by Chapter 4117
of the Revised Code, and from otherwise

Y;glating Ohio Revised Code §4117,11(A)(1) and

b. Take the following affirmative action:

(1} Post for 60 days in all Clark County 0DOT
buildings where the employees work the Notice
to Employees furnished by the Board stating
that ODOT shall cease and desist from the
actions set forth in Paragraph (a) and shall
take the affirmative action set forth in
Paragraph {b),

(2) Immediately offer reinstatement to Vicki L.
Vincent as a Highway Worker I with certified
status. If she refuses reinstatement, add a
statement to her personnel file that she
resigned this position voluniarily,

(3) Expunge from Vicki L. Vincent's personnel file
the evaluation dated August 22, 1985, by Tirey,
as well as any other documents referring to her
removal  or  poor performance while a
probationary employee for ODOT during the
period of June 17, 1985, to October 11, 1985,

(4) Notify the State Employment Relations Board in
writing within twenty (20) calendar days from
the issuance of the Order of the steps that
have been taken to comply therewith,

- - This case is remanded to hearing for the sole purpose of taking evidence
to determine how much back pay, if any, is due Vincent after calculating
her salary from the date of discharge to reinstatement., establishing
offsetting amounts due to unemployment compensation, or any income from

-~ other employment, and developing the facts pertinent to Vincent's effort to
-secure employment to mitigate her losses during any uncompensated interval

between 'discharge and reinstatement,
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In the Matter of
State Employment Relations Board,
Complainant,
v.
Ohio Department of Transportation,
Respondent.

CASE NUMBER: 85-UR-10-4444
OPINION

Day, Chairman:
This case involves the discharge of the Charging Party (Vincent) at the
) 0 end of her probation period. A prjncipa] concern is the application of
- - Chapter 4117 to an employee in probationary status.

The State Employment Relations Board (SERB or Board) adopts the
conclusions of the Hearing Officer that an unfair labor practice has been
comnitted by the Ohio Department of Transportation (0DOT lor Employer),]‘
amends the remedy recormended by the Hearing Officer and then adopts the
'retﬁédy as amended. However, the Board differs so profoundly with the
Hearirig_Officer‘s analysis of the proper basis for a finding of an illegal

,di_scfpﬁn’e ‘motivation that this opinion is necassary to again emphasize SERB .

1SERB  adopts and incorporates, as though rewritten in this opinion,

the admissions and findings of fact (pp. 2-11) 1in the Hearing Officer’s

Procedural Order with the exception of Finding of Fact #10 which (according

- to the Hearing Officer's own amendment) showed "Ogden was driving and

. f _ Yincent, Watkins and Arien Anderson were sitting inside the truck." With
(0 -~ this amendment Finding of Fact No. 10 is also adopted,
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4 For such a person is a public employee,5 and public

B emﬁloyees have the rights vouchsafed by R.C. 4117.03(A){1}-(5). These

rights ére safeguarded in turn by R.C. 4117.11 from infringement by efther
‘employers or employee organizations. Thus all public employees have the
protections of Chapter 4117 whether they are probational or non-probational.
" ' 1§
Assuming coverage, the question arises whether the activity (claimed to
be the bésis of the unfair labor practice for which remedy is sought) is
concerted activity within Chapter 4117 protection.
" R.C. 4117,03 provides in pertinent part that:

“(A) Public employees have the right to:

* &k %

(2) Engﬁge in ... concerted activities for the purpose of
collective bargaining or other mutual aid or protection."

In the present instance Vincent, the charging party, was not a member of
the union and was a probationary employee. Nevertheless, she was protected
by the Act. And when engaged in *concerted activities for the purpose of
‘«»s mutual aid or protection® was immune to employer retribution for those
actiﬁities.

Vincent joined with other employees in making a complaint alleging a
lapse in safety procedures by her immedfate superior. The objection was not
lodged with the supervisor. This was neither surprising nor improper. It

would be unrealistic to expect the alleged culprit to inculpate himself. In

4.c. 4117.01(B).
5;@1
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f.y considered the matter have rejected the "in part" test. This conclusion is
-accompanied by encouragement to SERB to join the reputed majority and adopt
. tﬁq “but for® standard.B Assuning the Hearing Officer's recital of the

‘array of authority is theologically accurate, SERB does not abandon the "in

part" test.9 The logic projected by marshalling majority versus minority
views is more the logic of ariihmetic than persuasion. Superior authority

may compel even when reasoning (better or worse) does not persuade. B8ut

_ that geheralization is not pertinent here. For SERB has considered mixed

motive conclusions reached by other rasponsible agencies. It has not been

'persuaded. And, so far, no superior authority has ordered any contrary

course,
The Gallia-Jackson-Vinton principle is reaffirmed and followed.
v

The back pay issue in this case requires further hearing to develop the
facts necessary to an accurate and fair determination of the charging
party's loss. Apparcntly, she peceived unemployment compensation. Apart

from this she may have received pay from other empioyment she sought and was

' redﬁired to seek.

" The Hearing Officer's Recormendation No. 4 is amended to strike all
referenée to payments and the case is remanded for the taking of evidence to

determine how much back pay, if any, 1s due Vincent after calculating her

'salary from the date of discharge to reinstatement and establishing

85ee Hearing Officer's Proposed Order (HOPO), pp. 15-24,

. '9The Board considers that R.C. 4117.12(B)(4) sanctions the ®"in part®
test by implication rather than a codification of the "but for" standard.

" Cf. HCFG at p. 21.
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