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ﬁickav&a’y County Depart‘ment of Hunan Services,
s Charging_ Party; ; |
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R ';_-‘._:‘_;EC_c"J'tiliﬁ_unit:a“t.it‘:ns Workers of America/Council of Public Workers, AFL-CIO
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CASE NUMBER: 87-ULP-3-0102

DISMISSAL OF UNFAIR LABOR PRACTICE CHARGE
(Uptinions Attached)

Before -Chairman Day, Vice Chairman Sheehan, and Board Member Latané;
" Pugust 27, 1987,

o The Pickaway County Department of Human Services (Charging Party) has

-~ filed an unfair labor practice charge against the Communications Workers of

w .. America/Council of Public Workers, AFL-CIO (Charged Party). The charge

Tooame - @1leges that the Charged Party violated Ohio Revised Code Section 4117.11

q (B){1) when a bargaining team member threatened three other employees with
..~ physical violence and property damage,

... Pursuant to Ohio Revised Code Section 4117.72, the Board conducted an

v investigation of this charge, For the reasons set forth in the attached

. 3 majority opinion, incorporated by reference, the Board dismisses the charge,
It s so directed.

-~ SHMEEHAN, Vic;e Chairman, and LATANE, Board Member, concur. DAY,
_ Chairman; dissents. _ ,

- 1 certify that this document was filed and a copy served upon each party
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*ihneat of violence. _

| I
7_7:'m~._, Hauwel] admits thit

in anticipatfon of a strike, which did not'
occur.

he had - made a statement in the presence of Nr,
Vickie Burgess. and Ms,

Jan__', befor:-

Wesley Barton, Ns,
Bernadetta Largent to the effect that he would go to
he- wou]u let anyone cross the picket 1ine,
':1ﬁstatement was made on his own behalf and not

LIS Nr.

He also claims that
CWA/CPR's op by fts

Barton brought the matter to the attention of the charging
three employees

sfgned witness statements affirming Mr.
Haxuc]l s comment._ Ms. Burgess and Ms,

Largent said thay relt threatened by
t; ""Mr, _Barton’ did not.

11

“The {ssue is whether the employer has standing to charge Mr. Maxwe 1l
_Y:mth 3 violation of the 0.R.C. §4117.71(8)(1).

}f‘ : The answer is no.

E: . Tn the City of Middleburg Heights v.
r:Board rule "The amp}

David Bannerman (85-yy- -02-2971) the
oyer has standing to file charges alleging violations
‘GR.C. A7 (BH) only if it is affected adversely,
‘:nOc'support harmt to management with credible evidence.®

é{ In the instant case,

The employer does

the anticipated strike dicé not nccur nor did the

lcharging party show that Mr. Maxwell's Comment caused the schent!

Eto be adversely affacted. Like in Middleburg Heights,
:%uppnrt harm to itself with credible evidence.

S operation

the employer does not

: concerns about safety of their persons and property fn lght of the o
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the investigation revealed nOthiﬁg to '1n§11café*\the\jf5ut ?

'espo"dent with Hr. Maxwell's remark. Mr. Haxwell claims ne was speaking on’

learly, iﬁ”the instant case, the individual’ parties “had standing tO';"_
oa charge against Mr. Maxwel] and the corduct admitted to might well be VQT““'

n1awful‘ had thev done  so. They rhose not to exercise this right.

mp]oyers are not necessarily the protector of employee s individual rights,
wpart*cu}arlyawhen the employer is an interested party in an employer-unior-

,p]oyee triangle. In such circumstances, even the purest motives cam j}

become suspect. L . v : Lo
'.For the reasons adduced above, the charge is dismissed.

';Board Member Latané concurs.

20.K.C. 4117 11(3) provides:
. MB). It is an unfair labor practice for an, employee organization,
-8 ents, ‘or representatives, or rub11c emp!oyees-tO'
, “(i) ‘Restrain or coerce employees in the exercise of the rights
Tguaranteed in Chapter 4117 of the Revised Cocde. This division does not
: Mpair the:right of an employee organization to prescribe its own rules
with respect to the acquisition or retertion of membership therein, or
f. employer in the selection of his representative for the purpose of
llective bargaining or the adjustnent of grievances.,"

oszza:s)ﬁéé?z?(ﬁ?:ffﬂ*x
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OPIHION'. .

Chaiman. dissenting. N

TR

For reasons which appear below, I beHc-ve that

"ectfully I dissent.

ordar to "deve]op the facts in a formal hearing. This s necessary because

the ":'IIegations. 1f pro ven, may establish an unfair labor practice under

: t 1n :’:this description -of the -charge and response
as: true: only for the purpose-of determining probabie .cause.
ermination does - not amount to a finding of guilt. The.
‘ suance of a conuﬂaint and a hearing to determine :
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is na d”batable question ‘that the described charge, 1f provengrhg?; :

onstitute an- qnfair labor practice remediable under Chapter 4117 on a*:

brouhht' by the threatened enployees. Their standing 1s beynnd

f_ﬂf; ruciai question is whether Pickauay has stated a- claim of
{ impairment under R.C. §4117, 11(8)(1) which entitles it. the empioyer,f'l k
eek redress.E The inquiry has three aspects: (1) does the broadlyfl" L

'.category of persons or entities with standing to file charges under

party'iStablish standing by showing some invasion or imminently threatening

:in as}qn_ ef the filing party”s own rights, and - (3) assuming the facts

harged in the present case are true, do they, as a matter of 1aw, describe

finfractions hurting or threatening to hurt Pickaway?

he'relevant statutory sections prov1de in pertinent part:

;C. §4117 1.

(B) lt s an- unfair 1abor practice for an employee organization,
1ts agents, or representatives, or public employees to:

~f;“(1) Restrain or coerce empioyees in the exercise of the
‘.rights guaranteed in Chapter 4117. of the Revised Code.”

, §4117 12.1

3 {°(A)Nhoever violates section 4117.11 of the Revised Code 1is
;,,guilty of . an . unfair labor practice remediable by the State
j?Employment Relations Board as specified in this section.

L “(B)Hhen anyone Tiles a charge with the board alleging that an
_unfair -“1abor. practice has been committed, the board or its
‘designated -agent shall investigate the charge. If the board has
“probable . cause for believing that a violation has occurred, the
-board - shall issue a complaint and shall conduct a hearing

neerning_the charge, (Emphasis added. }
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it

+to- e_lahor relations situation in which a charge arises. To hotd that At

3ntermeddlers with power to bring enforcement processes to a stendscfll by

., rﬁfof an admittedly hroad term. A more reasonable conclusion Is one which,

;'7f;'1mputes the qualification that “anyone® means |i'anyone with standing. And

fstatutorily protected labor relatfonship either as an employer, a rank and
file worker or an - exclusive representative, current or aSpfring.'
ﬁ;?urthermore. it 1s not reasonable to assume that standing matures without a
?,deprivetion of a Chapter 4n7 right growing out of the labor relationship.

' ~ Applying these propositions to public eup?oyers engaged in collective
.',f;?bargalning. it is clear that a public employer can achieve standing to file

'“”jg}’certaiﬂ charges under R.C. 4117.11(B).2 Development of the evfdence

'f*i;under1y1ng the present charge may produce facts to support employer standing

‘:';"for redress of one or more R.C. 4117.11(B) rights.

-e-g The answers to the first two questions in II above are embodfed in a
onelusion that' the “anyone" language in R.C, §4117. 12(B){1) does not
‘H*_obviate the necessity for establishing standing by demonstrating the

-‘-25ee “RaCo §§4m 11(B)(2), (3), (4, (5), (7 and (8).
“11lustrate clear substant1ve rights a public employer has
enforce. o

These
standing to

0 3 oeding the aystem with specious charges. One should not infer an :v.‘=5,; S

1ntent10n to produce this impractical result sjmply from the Iegislative use

5flstand1ng exists only when the charging party can establish some nexus to a

| v4117 IZ(B),.on its face, could be- deemed to authorize unlimited'f'f‘f'
ccess to chargfng status, "Anyone® is a term of breadth. Yet it is hardly'ff a
-credible that the General Assembly meant to vest standing ta total strangers_

ﬁdidbiwuuld vest standing fn a potentially vast number of officiousfﬁ'fff-;**Ze

R
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ol b; Middleburg Hbiﬁhts V. Davfd Bannerman
Tﬁ; arge n 3L case claime a annerman
A union Meeting , egedly interfered with it
he ‘Union" ot retreat f
to persuade

a dollar damoy,
a4 Second unio
n_it and -

unt bargatnip, ng Positjop,
to repudiate a tentatiye agreement-
nd (3) ¢ ed individya embers of the
F the .tentat fv agreement These activities B
threat and ip plfcated Ban rma
of ¢ tandf

First
"9 1n Banpa erman bvious an
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