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T STATEOF OHIO o T
. STATE EMPLOYMENT  RELATIONS BOARD

" In the Matter of
" state Employment Relations Board,
P ‘Complainant,
v.
' City‘ of ée’dford Heights,

Respondent.

CASE' NUMBER: 86-ULP-10-0403

ORDER
(Opinion attached.)

_-':'Befcjre' Chafrman Day, Vice Chairman Sheehan, and Board Hember Latané;
July 9, 1987,

© " . ‘On October 29, 1986, the International Association of Fire Fignters,
* . " Local 1497 (Charging Party) filed an unfair labor practice charge against
. the -City of  Bedford Heights (Respondent). Pursuant to Ohio Revised Code
.. {0:R.C.) §4117.12, the Board conducted an investigation of the charge and
.- found. probable cause to beljeve that an unfafr labor practice had been
i1 committed.  Subsequently, a complaint was fssued alleging that the
""" Respondent had violated 0.R.C. §4117.11(A}(1) and (A){5) by unilaterally
| ~changing the working hours of the fire fighters from 24/48 to 10/14 hour
' shifts,, The matter was heard by a Board hearing officer.

Wz The: Board has reviewed the record, the hearing officer's proposed order,
“ gxceptions and responses. The Respondent's motion for oral argument before
the 'Board is denied. For the reasons set forth in the attached opinion,
"incorporated by reference, the. Board adopts the hearing officer's admissions
~and - findings of fact but not necessarily the analysis and discussion. The
‘Board .amends the conclusions of law No. 3 to read: “The City of Bedfnrd
- Heights has violated R.C. §4117.11(A) (1) by unilaterally changing the work
~schedules of the fire fighters during collective bargaining negotiatfons®
“and;adopts the conclusions of law as amended. The Board amends the hearing
officer's . recormendation 2(b)(iii) to.read: .."Immediately engage in good————--rn~
“fafth . -collective bargaining with IAFF, Llocal 1497, the exclusive
“representative of the Bedford Heights fire fighters, pursuant to
10.R.C.§4117.14 _starting from the initial step," and adopts the hearing
.officer's recommendations as amended.

g}f'Ré_sp‘p'ndgng' is ordered to:

“(a) :'Cg'ése and desist -from:
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Interfering. with, restraining, or coercing

employees in the exercise of rights guaran-
teed in Chapter 4117 of the Revised Code, and
from refusing to bargain collectively with
the representative of its employees recog-
nized pursuant to Section 4(B) of Chapter

4117 of the Revised Code and from otherwise
violating Ohio Revised Code §§4117.1; (A) (1)
and {A)(5).

(B) Take the following affirmative action:

(1.)  Post for 60 days in the watch room of the
Bedford Heights Fire Department the Notice to
EmpToyees furnished by the Board stating that
the City of Bedford Heights shall cease and
desist from the actions set forth in
Paragraph (A} and shall take the affirmative
action set forth in Paragraph (B).

{(2.) Immediately abolish the present 10/14 hour
work  schedule for fire fighters and
imnediately institute the 24 on 48 off work
scliedule for fire fighters.

(3.)  Immediately engage in good fafth collective
- bargaining with IAFF  Loca] 1497,  the
exclusive representative of the Bedford
Heights fire fighters, pursuant to O0.R.C.
§4117.14 starting from the initial step.

(4.)  Notify the State Employment Relations Board
in writing within twenty calendar days from
the date the order becomes final of the steps

that have been taken to comply with this
order.

| It s so ordered.
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UE gft‘flﬁ'-zthgﬁv'thié document was filed and a copy served upon each party s
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" FROM THE _

i STATEEMPLOYMENT RELATIONS BOARD

POSTED PURSUAKT TO AN ORDER OF THE
* STATE ENPLOYHEWT RELATIONS BOARD
AR AGENCY OF THE STATE OF OHIO

. After a hearing 1n which ali parties had an opportunlty to present evidency,
- the State Employment Relatlons Board has determined that we have violated

the law and has ordered us to post thls Notice.

Ne .intend to carry out the

order of the Board and ablde by the fallowling:
A, CEASE AND DESIST FRON:

H

Interfering with, restralaing, or coerciry eaployees in the exerclse
of rights guaran~ teed in Chapter 4117 of the Revlsed Code, and from
refusing to bargain collectively with the representative of Its
employees recognized pursvant to Section 4(B) of Chapter 4117 of the
svlsed Code and from otherwise violating Ohio Revised Code Sections
411711 (A1) and (AX(S).

A ]

HE HILL NOT in Iny Vike or velated matter, Interfere with, restrain, or

coerce our ewployees in the exercise of-rights guaranteed them under Chapter
4117 of the Revised Code.

(B) TAKE THE FOLLORING AFFIRRATIVE ACTION:

. w

(i

()

(v

post for 60 days \n the watch room of thé Bedford Helghts Fire
departeent the MNotice to Ewmployees furnished by the Board stating
that the City of Bedford Heights shall cease and desist from the

_actions set’ forth in Paragraph (a) and shall take the affirmative

actlon set forth 1n Paragraph ().

Inmediately abolish the piesent 10/14 hour work schedule for fire
fighters and imzediateldy Institute the 24 on 48 off work schedule

for fire fighters.

Ismedlately engage In good falth collective bargaining with TAFF
Local 1497, the exclusive representative of the Bedford Helghts fire
fighters, pursuant te O.R.C. Sectlon 4117.14 starting from the
initlal step. ’

Notify the State Employment Relations Board ¥n writlag within twenty
calendar days from the date the order becomes final of the steps
that have been taken to comply with this order.

CITY OF BEDFORD HEIGHTS
86-ULP-10-0403

OATE

BY TITLE

=7 TRIS IS AN OFFICIAL NOTICE AND MUST NOT EE DEFACED

- Thls -notice must remain posted for sixty {60) consecutlve days from the date
“of . posting and must not ' be altered, defaced,
material. . Any. questions concerning this notice or

Tl ebane Ty ha dlrartod bn the Reard :

or covered by any other
compliance with fits

- et i by e s .-




o STATE oF. omo R
smE EHPLUYHENT RELATIONS BOARD

In the Hatter of

State Employment Relations Board.
uomp1ainant
- V-'

City of Bedford Heights,

Respondent.

CASE NUMBRER: 86-ULP-10-0403

OPINIGH

ay, Chairman._

The Hearing Officer s report in support >f her proposed order stated the
ssues.? ,1
.f'"l. Hhether or not Local 1497 is the deemed certified exclusive repre-

S sentative for the fire fighters of the City of Bedford Heights.
e whether or not the City viotated R.C. Se:tion 4117.11(A)(1) and
| (A)(S) by unilaterally changing the scheduled work hours ¢f fire
o fighters from 24/48 to 10/14 hour shifts.

| Treating the 1ssues as questions, both are answered, “Yes.® The reasons

Tare adduced below.

I

1:_In thie case s$o nuch has been made of NLRB precedents and precedents

1?rdmfstate jurisdicffons other than Ohio that it is necessary to say again

Eexact1y what relationsh1p such precedents bear to Chio public sector labor

Y4
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iSERB determination. But the point is that extra-state precedents, with the

?ﬁf{frecgm@eqdatjongl from SERB staff hearing officers are entitled to great’
'{Eﬂwejoht. : However, neither the findings of fact, conclusions of law, or
:ej;suoporting rationa]e by hearing officers constitutes any part of SERB
"t”precedent unless spec1f1ca]ly adopted by the Board.

II

" The Internationa1 Association of Fire Fighters, Local 1497

' (Loca1 1497, F1re Fighters, or IAFF) is the _deemed certified

- f,_exc1usive representative of the fire fighters of the City of

'T;Bedford Heights (City, Management, or Respondent).

 exo]qs1ve representative of all the employees in the unit involved in the
,,2pfe§ent case manifests a proéfound misapprehension of the statutory and
_1i¥emporehy law objectives unless one is willing to accept the proposition
.fﬁthao the legislature intended Chapter 4117 to destabilize public labor
;fre1at1ons - Ohio. R.C. 4117.22 is the ultimate and total rebuttal of thati —

Lo "Chapter 4117. of the Revised Code shall be construed
I liberally for the accomplishment of the purpose of promoting

' 2Respondent's Except1ons to Hearing Officer's Proposed Order (HOPOQ),

urces?of 1aw whose production binds the 0h1o State Emp]oyment

the Lfe&era] courts {with territoria] Jur1sd1ct1on) when decidIng federal.ﬂ{: 3
onstitutiona] questions. These are the author1t1es to which SERB' 5
=:{igaments of respons1b111ty attach and no others. Of course. precedents.;}f}‘-

';from other jurisdictions are considered, And, when persuas1ve, may affect’ al';_? '

.3_;Respondent ] 'objections2 to the conclusion that Local 1497 is the

Reiations BoardhfSERB) are ‘the General Assemb1y of Ohio, Ohio courts, anddfg,;;.'L

_;except1ons descr1bed, are not dispositive.. Of course, reports and; gff}; *







dating hapter 4117 and to vest "deemed certified" status in any union

Thus, the section does not. give the management 2 currentg
a%}éaoggizq,an employee organization's exclusive statys,
ection'confers the status of .exclusive representative when described,
_tecedent :onditions are’ present. "Deemed"” certification follows. ‘ :
t'*is‘ neither the xianagement nor SERB but the operation of law thatzf
;creates a: deened certification. And this occurs when one o the other off?}:f
,th factua] situations env151oned by Section 4(A} and (B) are present. Thatfﬁmlf
_dee dlcertification is a legal effect is underiined by mandatory language; :
iin” the ;section. The operative compelling word in both (A) and (B) fis

.ushaii n Nowhere does Section 4 posit discretion. If any of the conditlons

‘nume ated exist the command of the statute is imperative, The language

'emp]oyed.i “shaTT be deemed certified" [Section 4(A}] and "shall continye to

be-recognized" [Section 4(B)] - uses phrases of art in labor law and their

appearance in the temporary law.was not fortuitous but intended to describe
! dition mth consequences,

: '_s_: sigmficant that” both (A) and (B) of Section 4 mage
"c‘rtlfication" the result of recognition, Certification contenplates
representation for "ali® emp]o_yees.6 but it is important to understand R

e L e}

GSection 4(D) s concerned with non-exclusive representation and
reats it differently from exclusive recognition. This is 3 distinction
hat obv ously intends a difference between exc?usive and non-exclusive,
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A whole“range of pre-Apri] 1, 1984 activities establishes Loca] 1497 asT

Bedford Heights. A course of dealings between the Ctty and the‘ﬁi” ‘

Local- “began at Neast . as - eariy as 1989. 8 Negotiations for wages, hours, e

is _:and-.conditions9 have taken place every two year's.]0 Grievances

{been preseﬁted without management objections.]] Before 1984,

greements ‘were reflected in ordinances.12 And the City has deducted

niof_dues fron Local 1497 members' paychecks for "at least the last seven

"7Perhaps subsect1on (B) 1s not as clear on this pofnt as subsection
A), :.but. there is no discernible alternative meaning to "recognition."
WMoreover. that interpretation is the only construction which is consonant

rith: the language "shall continue to be recognized unti) challenged as
rovided -in ~ this Act, and the Board has certified an  exclusive
‘representative." This reference scems ineluctably linked to the last
esentence in: subsection (A) and, therefore, bears the same meaning.

';BHear1ng 0ff1cer s Proposed Order, Finding of Fact (FF) No. 3.
91

No. TWenty-three of the  City's twenty-five member fire
tﬁhave been Loual ]497 nenbers for the last ten (10} years. Id,
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uspend, discipline, ~demote,” or: discharge’ for just
ay..off," transfer, assign, schedule, promote, or ‘retain

The -employer- is not required to bargain on subjects.reserved . . .
Lo the“management and direction of the governmental unit except as .~
ffect” wages, " hours, terms and conditions of employment, angrtﬁe o
icontinuation, modification, or deletion of an existing provision of -
:collective bargaining agreement. A public employee or exclusive
epresentative may raise a legitimate complaint or file a grievance
:baseéd. on the collective bargaining agreement." ({(Emphasis supplied.)

Wh”_éﬁetldffféﬁéhéés ih meaning there may be between the words “hour" and
ﬁ$9hé&u]§ﬁ:-coh§f¢§red ‘abstractly, the statute clearly provides for the

lpoé&]ﬁj]ﬁiy-;héﬁ "scheduling” may "affect ... hours."!’ And when it does

or abbéafgfjhatfjt“may, the scheduling employer has a duty to bargain with
TR ‘ . b

§EVQLrépfgsentatﬁve of the employees about resulting effects.
hEﬁééécgdéd1facfs'1ﬁ this case provide a dramatic example of employer
'=§§heé@iiﬁgiactiﬁb affec%ing hours. For it is hardly debatable that a change
ffﬁﬁdé{-pn,'ﬂﬁ off to a 10 hour (day) and 14 hour (night) has a substantial
n_é%fgéi-fbﬁi,tﬁé ‘hours of employment. Hence the unilateral change was a

viglation R.C. 4117.11(A)(1) and (5).

7_17cf:f a1§oﬁ the plurality opinion in Meat Cutter v. Jewel Tea C(o.,
(1965), 381 U.S. 676, 59 LRRM 2376, 2381:

"we ~think- that the particular hours of the day and the particular
days: of the week during which employees shall be required to work
are” subjects well within the realm of 'wages, hours, and other
terms—and—conditions—of —employnent' about ~which™ employers and
unfons must bargain,"

18s¢a In' re Uilmington City School District Board of Fducation (1987),
'87-005"at 3-1T €0 3-T3,

ERS




by reference’ as.. though - fully rewritte

‘conclusions Ofquyféfggaﬁéndéd,By:sthikiﬁd'thé ords,

of'the . union's. petition -for - Yoluntary -Recognition

The - conclusion” as amended and‘the. Hearing'.Of Ficer

recomendat ons are"adopted 13

P

‘Sheshan, Vice Chairman, aanﬂéféﬁé; ﬁoafd-Member;répncur;fﬂ'-

e ‘parties wist. avail themselvés of the impasse procedures “in R.C.
unless they mutually agree on an: alternative procedure}, but in any
re. subject .to the strictures of subsection (D)(1) of R.C. 4117,14..
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