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. ·. . STATE .OF OHIO. . ·• ·• •. 
STATE .EHPLOYMENT.RF.lATIONS BOARD 

· · In the Hatter of 

State Employment Relations Board,· 

Cornplainant, 

v. 

City of Bedford Heights, 

Respondent. 

CASE· NUMBER: 86-ULP-10-0403 

ORDER 
(Opinioniirffached.) 

. Before Chairman Day, Vice Chairman Sheehan, and Board Member Latan~; 

JulY~. 1987. 

0~ October 29, 1986, the International Association of Fire Fighters, 

·Local 1497 (Charging Party) filed an unfair labor practice charge against 

. . · t.~e City of Bedford H~ights (Respondent). Pursuant to Ohio Revised Code 

· .(O;R.C. l §4117. 12, the Board conducted an investigation of the charge and 

;found probable cause to believe that an unfair labor practice had been 

COITI11itted. Subsequently, a complaint was issued alleging that the 
·Respondent had violated O.R.C. §4117.ll(A)(l) and (A){S) by unilaterally 
changing the working hours of the fire fighters from 24/48 to 10/14 hour 
shifts,, The matter was heard by a Board hearing officer. 

·' .· · The· Board has. reviewed the r'ecord, the hearing officer's proposed order, 

• except ions and responses. The Respondent's motion for ora 1 argument before 

. the . Board is denied. For the reasons set forth in the attached opinlon, 

· incqrporated by reference, the. Board adopts the hearing officer's admissions 

.·. and .findings of fact but not necessarily the analysis and discussion. The 

.· Board .amends the conclusions of law No. 3 to read: "The City of Bedfllrd 

... 
.: . 

;Heights has violated R.C. §4117.1l(A)(1) by unilaterally changing the work 

JChedtiles of the fire fighters du:•ing collective bargaining negothtions" 

and adopts the conclusions of law as amended. The Board amends the hearing 

·c·..,::..'-;;7:·- ·· officer's reconnendation. 2(b)(iii) to ·read:· "Immediately engage in good---······­

..• fait.h • .collective bargaining liith IAFf, Local 1497, the exclusive 

·• representatiVe of the Bedford Heights fire fighters, pursuant to 

O;R;C,§4117.14 .starting from tho! initial step," and adopts the hearing 

()fficer's recommendations as amended • 

. ·• The Respondent is ordered to: 

CAl Cease and desist from: 
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Interfering. }'lith, restraining, or coercing employees in the exercise of rights guaran• teed in Chapter 4117 of the Revised Code, and from refusing to bargain collectively with the representative of its employees recog­nized pursuant to Section 4(8) of Chapter 4117 of the Revf sed Code and from otherwise violating Ohio RP.vfsed Code §§4117.1; (A)(l) and (A)(5), 

(B) Take the following affirmative action: 
(1,) 

( 2.) 

Post for 60 days in the watch room of the Bedford Heights Fire Department the Notice to Employees furnished by the Board stating that the City of Bedford Heights sha 11 cease and desist from the actions set forth in Paragraph (A) and shall take the affirmative action set forth in Paragraph (B), 

Immediately abolish the present 10/14 hour 1~ork schedule for fire fighters and immediately institute the 24 on 48 off work scHedule for fire fighters. 
(3,) Immediately engage in good fafth collective bargafnin!) with IAFF local 1497, the exclusive representative of the Bedford Heights fire fighters, pursuant to O.R.C. §4117.14 starting from the initial step. 
(4.) Notify the State Employment Relations Board in wl'fting Iii thin twenty calendar days frora the date the order becomes final of the steps that have been taken to comply with this order. 

It. is so ordered. 

. ..· 
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l certffy that this document was flied and a· copy served upon each party .,,,, 

this ~ 4'tl. day of on . ' 1987. 
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NOTICE· TO ·· 
' . •-,. ·' ' ,- . 

IIIPLOYEES·• 
. , . FROM THE . . .. 

•• .. w_ w••••:•-·-•·---

• STATE EMPLOYMENT RELAt-iONS BOARD 

,··-\1 

POSTED PCRSUAHT TO AH ORDER Of THE 
STATE EKPLOYKEHT RELATIONS SOARD 

AH AGEHCY Of THE STATE OF OHIO 

After a hearing In which all parties had an opportunity to preten~ evldenc1, 
the State Employa~ent Relations Board has deter•lned that we have vlollted 
the law and has ordered us to post this Hotlce. Ne .Intend to carry out the 
order of the &?ard and abide by the following: 

A • CEASE AND DESIST FROH: 

(I) Interfering with, restraining, or coerclt) e~~loyees In the exercise 
of rights guaran· teed In Chapter 4111 of the Revised Code, and frOIQ 
refusing to bargain collectively with the representative of Its 
eiiiJlloyees recognized pursuant to Section 4<Bl of Chapter 4117 of the 
RJvlsed Code and froa othervlse violating Ohio Revised Code Sections 
4117.11 (A)(1) and (A)(Sl. 

NE HILl HOT In 1 ny like or re 1 a ted 111a tter, Interfere vi th, restrain, or 
coerce our e~~tployees In the exercise of· rights guaranteed the11 under Chapter 
4117 of the Revised Code. 

(8) TAK€ THE fOLLOHIHG AffiRMATIVE ACTION: 

(ll Post for 60 days In the vatch r00111 of the Bedford Heights Fire 
depart11111ot the Notice to E111J11oyees furnished by the Board stating 
that the City of Bedford Heights shall cease and desist frOIQ the 

.actions set' forth In Parag·raph <a> and shall tal<e the affirmative 
action set for~h In Paragrap~ <~>. 

(Ill !mediately abolish the p1esent 10/14 hour work schedule for fire 
fighters and hrmedlately Institute the 24 on 48 off work sc:hedule 

for fire flg~ters. 

(Ill) IIMiedlately engage In good faith collective bargaining vlth IAFF 
Local 1497, the exclusive representative of the Bedford Heights fire 
fighters, pursuaot to o.R.C. Section 4117.14 starting from the 
Initial step. · 

llvl Notify the State Employment Relations Board In writing vlthln twenty 
calen~u days from the date tbe order .becomes final of the steps 
that have been taken to comply vlth this order. -

.. OATE ·· y 

CITY OF BEDfORD HEIGHTS 
86-ULP-10-0403 
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. . .. •. . STATE OF OHIO .. :~ ... 
. STATE EMPLOYI4ENT RELATIONS BOARD 

•, ·.- .-. '. 

In the Matter of 

. .• ·.State trmplo~ht Relations Bo~rd, 
; .. 

Comp.l a i nant, 

. v. 

City of Bedford Heights, 

Respondent, 

CASE NUMPER: 86-ULP-10·0403 

OPINION 

. ·.-.. 
. . 

:-'•': 

.:• .... . . ~ 

.·,· ,'· 

:; · · :· . i'hE!. Hearing Officer's report fn support .'f her proposed order stated the 

· . ::~>. fssu~s: 1 

· t··.·/·:· · "1. Whether or not Local 1497· fs the deemed certified exclusive repre­

sentative for the fire fighters of the City of Bedford Height~. 
' 

.. -~ . .- . "2, Whether or not the Cfty violated R.C. Se:tion 4117.11(A)(1) and 

{A)(5) by unilaterally changing the sche~uled work hours cf fire 

· fighters fron1 ?.4/48 to 10/14 hour shifts.·' 

!· · ... :,: .·: ....... , 
Treating the iSsues as questions, both are answered, "Yes," The reasons 

are adduced below. 

·:.' ·. : . 
I 

In thfs case so r.!uch has been made of NLRB precedents and precedents 
. ' . . . ' . . . 

. -.' - ' . 

.'•, 

' . ~. 

. ·' 

. .. from, state jurisdictions other than Ohio that it is necessary to say again 

:·,;""'T"·•.··c , exiciiy' whaf ~elationsh.ip such precedents bear to Ciio pub lie sect-;;-l~l;~;---.- . 
'·.-:;.;.·, ,' 

. ' 

.''·:. 

' : '- .. ;_::, ' '' 

.· ~-- . 

. tJ ... · ·i······ 
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·· .. · Case 86·ULP·l0·0403 

·. • .. · Page+ 

.· ... , . ': . 

.... ,, 
··' 

cnolrei!,i.· iof ia11 whose p~oduction binds 'the Ohio St~t~ ~~ploYment . 
·:· . . : ', .· .. . ·.. . ' . ,' . . ··. 

iBo~rd ·(SERB) are the Genera 1 Assembly of Ohio, Ohio courfsi ~hd 
federa 1 . courts. (l~ith .· territorfa 1 jurisdiction) when . deciding. federal.··.···· 

itll~ional questions. These are the authorft ies to. which SERB' s· · .· 

ift]~ments. of responsibility attach and no others. Of course, precedents·· 

fr~m other jurisdictions aN considered. And, 1~hen persuasive, may affect a 

.SERf determination. But the point is that extra-state precedents, 1;ith the 

. exc~ptions . described, are not dispositive •. Of course, reports and· 

. ~ecbmnendations from SERB staff hearing officers are entitled to great 

weight. · However, n~ither the findings of fact, conclusions of law, or 

'supporting. ~ationale by hearing officers constitutes any part of SERB 

prec~dent .unless specifically adopted by the Board. 

II 

The Inte~national Association of Fire Fighters, Local 1497 

(local 1497, Ffl·e Fighters, or IAFF) is the deemed certified 

exclusive representative of the fire fighters of the City of 

Bedford Heights (City, Hanagement, or Respondent). 
·.· ·. . 2 
·.Respondent's ·objections to the conclusion that Local 1497 is the 

· 'exclusive representative of all the employees in the unit involved fn the 
. . . . : . 

pr~.~ent case manifests a profound misapprehension of the statutory and 

temporary law objectives unless one is 1;illing to accept the proposition 

that the .legislature intended Chapter 4117 to destabilize public labor 
1''":c,_.,_g..;;.;.;,_:_.;,.;,;lir1:ions-·tn·ohio. R.C. 4117.22 is the ultimate and total rebuttal of that:­

... "Chapter 4117. of the Revised Code shall be construed 
·.liberally for the accomplfshment of the purpose of promoting 

" 

'2Respondent's Exceptions to Hearing Officer's Proposed Order (HOPO), 
. p~ 4~8 •. 

'·;.:, 

. ;.·.·' .... ·' 
,;::. .. 
:.::.:·i';·:· 

. ' . . . 

·.·: :: ........ 1: ·.·.· 

.. .. ..,.·s.·'·· . ' . . 
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·· .. , .. · 
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. . · ... · · · · · Page .-3- . . •2oi'~lerlLY and; ~on~tructive relationship~ between a 11. pub lfc . employers .• .. · 

· "r.i~loyees." · The< relevant . !JOrtions of the temporary 1111? are Sections 4(Al and . 

.. /<~): n;~~e.p~ovide: 
: "Section 4 . (A) · Exclusive recognition through a writ~e~ 

co~trll<:t; agreement, or memorandum of understanding· by a public 

· empl9yer <to an employee organization whether specifically stated or 

through' ~radition, custom, practice, election, or negotiation the 

·employee. organization has been the only ewployee organization 

representi~g all employees in the unit is protected subject to the 

··time restr1ction in division (3) of section 4117.05 of the Revised 

: Code. . ·.Notwithstanding any other provision4 of this act, an 

employee · qrganization recognized as the exclusive representative 

shall be deemed cert;fied unt1l challenged by another employee 

·organization under the provisions of this act and the State 

Emplo,Yment · ·Relations Soard has certified an exclusive 

· · represf!ntat ive. . .. "(B)·. Any employee organization otherwise recognized by the 

· · · public employer without a written contract, agreement, or 

memorandum of understanding shall continue to be recognized until 

· :challenged as provided in this act, and the board has certified an 

· exclusiVe representative." · 
• > 

• ' 
Played against. the backdrop of the legislative objectives and consttued 

. . .'in the light of the transitional purpose of the temporary J;;w the meaning of 

· Section 4(A) and (B) is reasonably clear. The section is designed to 

: .: ; ' . '. . . : .~ ~- . : 
mai!ttain the status quo in those public sector employer/employee collective 

bargaining relationships antedating Ap.-il 1, 1984. 5 
Taken together 

... ..; . -· _ _..;.. ___ _ ' 3Amended Substitute Senate 'a ill No. 133. 

. 4The "notwithstanding any other provision" language clearly indicates 

·· .. at .least this mu:h: whenever a bargaining representative achieves "deemed 

.··•.· certified" status, there is only one method for change. 

. -:'5cf. Am~nded Sub~ti·t-~~~- Senate Bill No. 133, Section 3: "Section 4, 

· 5, 6, 7, ·and 8 of thfs act ... shall take effect on the effective date of 

thfs act .• • 
April 1; 1984; is the effective date of Chapter 4117. (It should be 

'noted .that Divisions of (A), (B), and (C) of R.C. 4117.10 are not to be 

gggiJ2g. 3:~ "facts occurring before April 1, 1984." Senate Bill No. 133, 

" . '. -,, .. 
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. .. .. ' ·,· .' :·_ :' : ·,_: .:~:· ': . ·, 

a~parently ., al:t~~~t to. encompass . a lt· . 
and degrees of. cgllectfve bargaining rela~i~nshipsJ .·· 

17 and to vest "de~m~!l certified" status f~ a"ny ~Ilion · 
public employer fits any one or more of the described. . . . 
the section does not give the management a: current . 

an emploYee or9anization•s exclusi.ve statu$. Rcith~r./.· · ~- .· .·. 
•'cdnfers the status .. of. exclusive representative when desc~ibed,: '· : .. ·. 

antet:ed,l!r.lt ~ondftions are present. "Deemed" certification follows • . . : .•.,· .. 

, . If.·i.s neftlll!r the management no.r SERB but the opera~fon of law that ·· ~·~·r~~tes' a deemed certification. · And this occurs 1~hen one or the other of . . .. o' 
··.,.. ; . -. 

the.'fa~tual)ftuations envisioned by Section 4(A) and (Bl are present. That ..... 
• · ~eel:lf3dciertfficaHon is a lega 1 effect is underlined by mandatory language .. 

':· .. :· . .-.. .' ·'' . ·:_; :;:, . . ·. . . · ... ' ·:' - . . 

.. :,', 

:-· .. :·· .:._.·.-· :'' <·:';; '-:; ... ~. : ..... ' . ,.' . . . ' · ··· · in the .secti.on.. The operative compelling word in both (A) and (B) is ,;sh~Jl." Nowhere does Section 4 posit discretion. If any of the conditions 
, ; ,,. · · ~~ulll~r~~ed' exist; the ~ommand of the statute is imperative.· The language ·• , .. , ~lnpl:oyE!d ~ "shall be deemed certified" [Section 4(A)] and "shall continue to .: .. ·· . : be 'recognize,d"· [Section 4(Bl] - uses phrases of art in labor law and their :.·•·.; ;:.," appe~rance fn .• , the temporary law .was not fortuitous but intended to describe 
: .... , ;, ~·c~~dft)ori with consequences. 

it · is · significant that' both (A) and {B) of Section 4 make (,;~e'nt~ification!' the result of recognition. Certification contemplates 'Yr~r-resentation for "all" employees, 6 but it fs important to understand 
------------, . . . . . . : . 

ll)ni 4(0) Is concerned with non-exclusive representation and .·differently from exclusive recognition. This is a distinction · i.ntends a difference between exclusive and non-exclusive. 
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vi7;>i:~ }'·,·>'l'f~::n i '' ' ' ' ·. ' ,, 
~-" ;,._ .. _ ...... ~-.... :.:;: · .-- ·:·· . ...-. ..: -.. . '.;JP~~i·d~(-

·•·.·.:;·,. ' · ,. ;· · • ca~e a6~ULP~lo~o4o3 
· .. ':\• ' ·· · :·' .· Pager·.~~~ • · . '•\:.-.':>.}:' .. :. __ !'· -. 
, ·-.·::.1: ' 

'I.''' "' " ·,· ' 
. ' 

~r. 

':-·, · ". ··.member:ship in the .employee· organization be total. · 

~~~~;~;r: :·i1~.,:f::::*J::::: ~:; . :::::: ::·~ ::: ·:.~~" \~,::· 't:;z':1· · 
· .· )\ · .·.·. · io)t4 hour shifts. 

i:,~?~;,;i!~· ' ;: Aw~Qle .rarige of pre-April 1, 1984, activities establishes Local1~97 as ..... :·\'?t,-::,-:··F"'· > -::> · .... · . ...,. · .. -·-. · 

'· :,:r, : tpe '~deemed certified" representative of the fire fighting employees of the 
hr.}{>. city\·~( ·Bedfo~d Heights. A. course of dealings between the City. and the 

'ii~/.:(; :},.t6?~(db~ga,n at lea,st 
9
as earlY as 1969.

8 
Negotiations for wages, hours, . 

·, " ·:' ··.,terms, ~nd conditions have taken place every two years. 10 Grievances ;>{;::::::\ \ 11'··. 11 
": ',: ,., ;have.': 'been .. pres~nted without management objections. Before 1984, 

\J:I{\{.X~~:~e~ents were .reflected in or.dinances. 
12 

And the City has deducted 
'·: .. ': li~ioi{' 'dues fror.r Local 1497 members' paychecks for "at least the last seven 

·: ... · ••··· :(7}·ye~~~.n13 ·.· . 
,;,.::::.· . :·· ,:_·, . ' -,,,, ' . 
::· ;: -;. ' ' ',\ ' ·"· ' . ,_ .... " . 

'• ·:I,' ·~ .:• 

·•·•····•.••: ':·]p~~hap~ subsection (B) is not as clear on this point as subsection · (Ah J~ut there .is no discernible alternative meaning to "recognition." .. Milre~vEil'> tha.t interpretation is the only construction which is consonant )•l;fth:. !;he. language "shall continue to be recognized until challenged as ::ilrovid~d. in. this Act, and the Board has certiffed an exclusive, 
,r~presentattve." . Thfs refer~nce seems ineluctably linked to the last .sent~n~e,fn .subsection (A) and, therefore, bears the same meaning. 

flll~aring Officer's Proposed Order, Finding of Fact (FF) No. 3. 
··· · .9r<i> ·-

··.·.lord; .··· 

. llFF No. 5. 

No'; .~. .· Twenty-thr•ee of the . City's twenty-five member fire 
·• • ,deo•aH~ment: ha,ve beeri Local . 14!J7 members for the last ten ( 1 O) years. g. ·:·,- -:·· 

:.:.·_;:_. 



·union n~gotiators, 
members of' 

' 

'• 
- . ' 

',· 

. : ' ' . 

. he, the administrator, .would:· 
.. - - --· ' .. 

r~cog~itio~ ~~s .· .. not mad~ ~n •. issue and a me~o~an~u~ Qf 

8, 
. 

·~ 

it remained 111 effect from JanuarY of 1984 'un'til 

. ,• 
. 

. 
.... · ," ... 

Ci~y Co~Jneil. passed ordinances reflecting i:'tle •·· 

' 
.. ', 

. t.he City and Loca 1 1497 described in the last 

abundant 1,{ demonstrates 

u'.<i·l::\l:tiJ!i de~i~es.
15 

those conditions from which "deemed 

. -.:·:. - . ' . /" ' . · .. : '.. . 

is no dispute over the fa:: that the City changed the scheduled 

. _', .. ' .. _,_ .. 

tlie fire fighters from 24/48 to 10/14 hour shifts. The· City 

·.. . . . .· ' 
16 

.c~a:nge .an.d did, ft unilaterally. 

'os(c> pro~~des in relevant part: 

.. ·.·.l~s$ a public employer agrees otherwise in a collective 

····•~ar·aa•
w . :agreement, nothing in Chapter 4117. of the Revised Code . 

. . right and responsibility of each public employer to: 

.Beclfor•d ·.Heights unilaterally changed the hours 

1ollters. from 24 on, 48 off to 10 hour (day) and 14 
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. ::· 

• i • -••• 

. Suspend, ~iscipl lne, .• dernoie, or: discharge fo~ jus~· 
jay ,.off, transfer; assigo, schedule, pror.1ote, or retai~ . 

"ti"""'. 
* * * . ·.·· .... · .. ·.'.. . · ... · .. ··••· .·.··•· ·••··.•·· <; . ' ; 

. Ioyer ·is not required to bargain, on subjects. reserved· ..•.. r : 
.•tl1trm~l1<!.1g·.e.m .. Emt an.d di.rection of the governmenta 1 unit excejlt as· 

· , · hours, .terms and conditions of er.~ployment, and the · 
moaTTication, or deletion of an existing provision of 
bargaining agreement. A public employee or exclusiVe ••rellresEinta ·· ve may raise a legitimate complaint or file a grievance 

the collective bargaining agreement." (Emphasis supplied.) 

diff~~ences in meaning there may be between the words "hour" and 

'~~~~heduJ~" consider~d abstractly, the statute clearly provides for the 

'·p;;~s1b1ljty that "scheduling" may "affect .. • hours. n 17 And 1~hen it does 

' < ' ·~;..appears that itmay, the scheduling employer has a duty to bargain with ··lf ' <t~e··~~cl~sive representative of th~ employees about resulting effects. 18 

··.[;t';')( < ·~the ¥onceded facts in this case provide a drar.~atic example of employer 
.-·-.·; 

·.:· ,: scheduling action affecting hours. For it is hardly debatable that a change 
. :' ~ ' . . . . . ' . 

· from 24 on, 48 off to a 10 hour (day) and 14 hour (night) has a substantial 
. ·· eff~ct on·. the hours of employment. 

<violation R.C. 4117.11(A)(ll and (5). 

Hence the unilateral change was a 

· ···1Cf. ·also the plurality- opinion in Meat Cutter v. Jewel Tea Co., 
, ,381 U.$'. 676, .59 LRRM 2376, 2381: 

.ii.1~e think that the particular hours of the day and the particular 
. ''.days of the week during which employees shall be required to work 

, .. ;~re. subjects w.ell within the realm of 'wages, hours, and other 
· terms·-and-'·cond i ti on~mlfl1l'Yilfllnt'--abll1R -which·- ·employers and 

· .... Onfons must bargain." 

;: .l~See In re Yilr.~in~ton CftX School District Board of Education (1987), 
SERB 87~005 at 3M ll to. -13, 

.... _ 

.· ,·: __ . 

. :; 

6Q··· 
.:· .. _: 



. . ' 

,,:;\_ '···.··: 
the· part fes 
'....... :- :,: 

reference_· as . though ful iy 
~r{-~inended 

;,.·. . . . ' 

.ur.iion's.··· petiti9n .. for VoluntarY Re,cogi~i~·Jol 

amended 
. ' '.,. 

..•. Jhe > S.9,pc1 u~iti~: ~$ 
~;J ·ail~p~~d i 19 

.:·· ~- - .. ·. ,. ':. . . . •' 

and· the 

-~ . 

ShEie.han; ·vic~ Gha irmari; and Latah6, lioa~d 11ember, concur.-. 

. ; '• 
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•· 
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· .. -..· .. ·.· .. · ... · ........... ·:·~·- __ , ____ _; ___ .· .... ~ '"" .. ,""""·.---...;._-;_;_:._, 
.e~ r.1Ust'avafl . themselves of the 1mpasse procedures in R.C •. 
.. they mutually agree on an, alternative procedure), but i.n any 

~u['J".''·· to. the strictures of subsection (0)(1) of R.C. 4117.14;- . . -,. __ --..... _. - - . 

··,' 

;_:,-· ;.'. 
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