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Before Chairman Day and Vice Chairman Sheehan; February 26, 1987. 

In Januery 1986, the Petitioners in the above-styled cases filed 
petitions to challenge fair share fee rebate determinations with the Board. 
These cases were heard by a Board hearing officer. 

The Board has reviewed the record, the hearing offi~er' s recommended 
determination, exceptions and responses. The request for oral argument is 
construed as a motion and is denied, 

For the reasons stated in the attached opinion, incorporated by 
reference, the Board adopts the hearing officer's finding of fact, 
conclusions of law, and recommendations as amended in the attached opinion, 
but not necessarily the analysis and discussions. These cases are remanded 
to the hearing officer with instructions to the respondents to establish and 
submit to the hearing officer, within 30 days, an interna 1 union fair share 
fee rebate procedure consistent with the attached opinion, The hearing 
officer shall· convene a hearing on the challenges, if any, and report to the 
Board pursuant to Ohio Administrative Code Rule 4117-11-01, The hearing 
will be confined to the questions stated in the attached opinion. 

It is so directed. 

DAY, Chairman, and SHEEHAN, Vice Chairman, concur. 

I cert ffy that thf s document l<'as filed and a copy served upon each party 

on this Cf fl. day of ~ • 1987. 

0281B:jlb 
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Day, Chairman: 

OPINION 
Cases 86-REPF-1-0033, 86-REPF-1-0034 
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P1ge -2-

The hearing In these consolidate•! cases was bifurcated on respondents' 

<OEA/NEA>' motton. The Initial hearing was confined to two Issues: 

"1. Whether the faIr share fee rel1a te procedure of the Res;~ondents 
dur1 ng the 1984-85 school ye.lr complied wl th federa 1 I aw and 
with O.R.c. Section 4117.09<C>. 

2. Whether the Petitioners properly Invoked and exhausted the fair 

share fee rebate procedure of the Respondents."' 

For reasons to be adduced below, t~e answer to the first question Is 

"No." This response compels the conclu$l<:m~ <ll that the respondents' 

I nterna 1 rebate procedure Is arbItrary and caprIcIous, < 2 > that a rev Is ton 

of that procedure In accordance with this opinion Is necessary, and <3> that . 
the second question c,'nnot be resolved untl I objecting employees have had 

access to a revised Internal procedure meeting constitutional standards. 

I 

The elements of first Import In the consideration of rebate procedures 

are those Implicating First Amendment rights applled to the states under the 

'Individual Respondent's names appear In the style of the case. The" 
represent affiliates of the Ohio Education Assoctatloo and the National 
Education Association <OEA/NEA>. 

•Hearing Officer's Reconunended Determination <HORD>, p.3. In the 
event the second portion of the bifurcated hearing Is required the Issues 
will be: 

1. Hhether the "Items and amounts of the respective rebates" for 
non-member objectors were properly determined by the 
respondents. 

2. Whether certaIn expenditures charged to non-member objectors 
· are properly chargeable. 
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proven~nce of the Fourteenth Amendment.' The point was recognized and taken by the Ohio Legislature In enacting the Ohio Public Collective Bargaining Act. The relevant portion of the statute provides In Section R.C. 4117.09<C>: 

"The agreement may contain a provision that requires as a 
condition of employment, on or after a mutually agreed upon 
probationary period or sixty days fol ;owing the beginning of 
employment, whichever Is less, or the effective date of a 
collective bargaining agreement, whichever Is later, that the 
employees In the unit who are not members of the employee 
organization pay to the employee organization d. fair share fee. 
The arrangement does not require any employee to t1ecome a member of 
the employee organ 1 za t !on, nor sha 11 faIr share fees exceed dues 
paid by members of the employee organization who are In the same 
bargaining unit. Any public employee organization representing 
pub He employees pursuant to Chapter 4117. of the Rev\ sed Code 
sha 11 prescrIbe an I nterna 1 procedure to de term! ne a rebate. If 
any, for nonmembers which conforms to federal law, provided a 
nonmember makes a timely demand on the employee organization . 
Absent arbitrary and capricious action, such determination Is 
conclusive on the parties except that a challenge to such 
determination may be filed with the State Employment Relations 
Board within thirty days of the determination date specifying the 
arbitrary or capricious nature of the determination and the State 
Employment Relations Board shall review the rebate determination 
and decide whether It was arbitrary or capricious. The deduction 
of a fair share fee by the public employer from the payroll check 
of the employee and Its payment to the employee organization Is 
automatic and does not require the written authoriutlon of the 
employee. 

"The Internal rebate procedure shall provide for a rebate of 
expenditures In support of eartlsan politics or Ideological causes 
not germane to the work of employee organizations In the realm of 
collective bargaining." <Emphasis added.> 

'Sea Abood v. Detroit Board of Education (1917> 431 U.S. 209; Ellis v. 
Brotherhood of Railway, Airline and Steamship Clerks, Freight Handlers, 

Express and Station Employees, et al. <1984) 466 u.s. 435; Chicago Teachers 

!lnlon, Local No. l, ,\FT, AFL-CIO, et al. v. Hudson, et al. <1986) 475 

U.S. ____ , 89 L. Ed. 2nd 232. 
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The meaning of "conform(s) to federal law" Is crucial to a determln,,tlon 

of rebate procedural propriety. Hlthout guidance from federal statutes 
<apparently there are none), the Instruction must come from federal case law. 

II 

The constitutionality of the agency shop In state public sector 
bargaining relationships Is plain so long as collections from non-union, 
dissenting employees are not used In support of Ideological or political 
programs unrelated to the collective bargaining duties of the exclusive 
represP.nta t I ve • In add ltlon. the a1110unts paId by non-unIon dissenters 
cannot exceed dues paid by members "In the same bargaining unlt." 5 This 
egalitarian condition rests on constitutional considerations as well as 
statutory ones. These general propositions are plain. Nevertheless, their 
Implementation Is not a simple matte1·. 

• • • 
At least as early as 1963, the Supreme Court of the United States 

suggested the desirability of a voluntary union procedure affording dissent­
Ing dues payers a remedy against union political expenditures with which the 

·payers disagreed.' The suggestion has become a necessity reflected In 
both the Ohl.o Statute governing public employee collective bargaining' and 

•rd. 
"R.C. 4117.09(C). 

"Brotherhood of Ra!lway and Steamship Clerks v. Allen <1963), 373 u.s. 113, 122. 

'Ohio Revised Code 4117.09(C). 
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federal decisional law. • This nec~sslty renders Ineluctable the need for 

dissenters' access to Internal union procedures to determlhe the nature and 

amounts of union expenditures In order to test whether a rebate Is required. 

III 

To conform to federal law the procedure must Incorporate three specific 

features compelled by the Hudson case: 

"He hold today that the constitutional requirements for the 
Union's co II ect I on of agency fees Inc 1 ude an adequate exp I ana t I on 
of the basis for the fee, a reasonably prompt opportunity to 
cha 11 enge the amount of the fee before an Impart Ia 1 dec Is lonmaker, 
and an escrow for the amounts reasonably In dispute while such 
challenges are pending."' 

The Hudson' conditions comprise the minimal federal standards for a lawful 

. rebate' procedure In the Ohio public sector. This conclusion Is grounded In 

·~ federal constitutional considerations reenforced <If reenforcement were 

needed) by the statutory command that union I nterna 1 procedures conform to 

federa 1 1 aw. However, there Is addltl on a 1 1 earnIng to be g 1 eaned from the 

federal cases. 

.. .). ' 

••••• 

The lodging of the rebate cla!m Is the objecting employee's 

obligation,•• but Initially the employee need only make the objection 

.known." A general objection Is· sufficient. A requl rement of greater 

•see Abood, Ellis, and Hudson, fn. 3, supra. 

'Hudson, supra, 89 L. Ed. 2d at 249. See also fn. 23, ld: 
11 If the Union chooses to escrow less than the entire amount, 

however, It must carefully justify the llmlted escrow on the bas 1 s 
of the Independent audit, and the escrow figure must ltsolf be 
Independently verified." 

'"Id. at 247 . 

''Id., In fn. 16. 
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speclflclty Is Improper at this polnt because lt would require an employee 
to relinquish either the right to withhold support from personally 
objectionable polltlcal or Ideological causes or the right to maintain 
beliefs without public disclosure. 12 Accordingly, a dissenter Is not 
obliged to register specific objections until the employee organization 
supplies the data and method of calculation which makes a specific clal~ 

. pos>lble. 

In sum, a licit Internal procedure must Include at least these elements: 
1) Notice to all employees In the bargaining unit that an agency fee 

clause exists and that deductions are to begin and when. At this 
pol nt, a dl ssenter l s requil'cd to announce his or her status and to 
register at least a general objection to save the claim.'' 

2) An escrow of the sum of all deductions In the full amount at 

"Abood, supra, at 241. It has been held that an objection need not be. loil9ed before an Internal procedure Is In place. Ellis v. Western Airlines, Inc. <U.s.o.c.s.o. Calif. Dec. 17, 1986), Case No. 86-1041-E, relying on the concurring opinion In Hud~on which quoted from Abood, supra, at 244. See a 1 so " ... the 'advance reduction of dues' was Inadequate because It. p;ovlded nonmembers with Inadequate Information a:,out the basis for the proportionate share. In Abood, we reiterated that the nonunion employee has the burden of raising an-o6]ect1on, but that the union retains the burden of proof: 'Since the unions possess the facts and records from which the proportion of political to total union expenditures can reasonably be calculated, basic considerations of fairness compel that they, not the Individual employees, bear the burden of proving such proportion."' Abood, 431 u.s., at 239-240, n. 40, quoting Railway Clerks v. Allen, 373 u.s:-Ti3, 122 <1963>; Hudson, supra, 89 L. Ed. 2d. at 246-247. 

••rhe announcem~nt of objector status must be renewed with each contract renewal Incorporating an agency fee clause. Coordinating objector status renewals with contract renewals w!ll not be unduly burdensome on dissenters and wtll give play to the possibilities that experlencP.s wlth the bargain have either resolved or hardened opposition. 
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lnterest. 1f less than the full amount Is placed In excrow It must be done 
In compliance with footnote 23 of Hudson'• 

3) An audit by a neutral appointed by a method that does not give the 
employee organization unr~strlcted choice In the appointment.'' 

4) The audit must Identify all expenditures for all purposes. The 
audit results, coupled to the method of calculation, must be 
communicated to all members of the bargaining unit before th~ time 
period for objection begins to run. This communlcatlon must be 
accompanied by directions specifying the procedure for registering 
obje:tlons.'" 

14See fn. 9, supra, for the relevant text of fn. 23. 

'"The neutral auditor will be paid by the employee organlzutlon, but the selection of the audltl')r must be divorced f~om an "unrestricted choice" by the employee organization. Cf. Hudson, supra, fn. 21. 

There Is no Intention to suggest that the arbitrators making the determinations In these cases were not upright or behaved anyway but \ mpeccab 1 y. The prob 1 em Is that the union chose and paId them. Thl s offends Hudson. 

·· '"Information In advance of an ultimate objection IS a prerequisite to 'an effective right to object even though Initially the "nonmember's 'burde~· .. 1s .simply to make hts objection known," Hudson, supra, fn. 16. See also the ··.observation In Hudson at L. Ed. 2d. 245: 

" ••• the nonunion employee-~the Individual whose First Amendment rights are being affected--must have a fair opportunity to Identify the Impact of the governmental action on his Interests and to assert a meritorious First Amendment claim." 

When full Information Is available, an Ohio public employee objector Is required under R.C. 4119.09<C> to make the objection specific. This does not conflict with Hudson and may be Implicit In lt. 

47 
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. the dQctrlne of Gurish v. McFaul <6 Clr., 1986> 801 F. 2d 225, 227 and presume from Hudson's silence on the Issue, that the Supre·me Court Intended the Hudson principles to apply retroactively. The other tack would follow the course of Chevron Oil Co. v. Hudson" and apply a three-part test.•• The Chevron test prec I udes retroactl vi ty or not based upon three considerations: 

(1). Whether the decision to be applied establishes a new principle of law either by overruling a "clear past precedent upon which 'litigants may have relied" or decides an issue "of flnt Impression ... not clearly foreshadowed."' 0 

<2J Whether on the basis of Its merits and demerits, history, purpose and effect of the new rule, retroactl vI ty "w! 11 further or retard lts operation."" And, 
<3> Whether the retrospective application will "produce substantial Inequitable results .... ""' 
Either Gurlsh or Chevron requl re retroactlvl ty 1 n the present Instance. '· Gurl sh for the obvious reason that the silence l n Hudson, on the Gurl sh .. , prtlletple, requires retrospectlvl! application as a matter of law; Chevron 

.. · ·:·· 
· · .. · .· becau~e the Instant CilSe meets Chevron standards. Thl s l s so because there has been no "clear" established precedent warranting reliance on a !!2 rebate rule. On the contrary, over a number of years there have been clear rebate 

10 (1971) 404 u.s. 97. 
''Id. at 106-107 . 

. uid. 
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.. developments adumbrating the Hudson principles. 23 And, on the effectlve 

dHe .. of Section 4117.09<C>. April 1, 1984, an employee organization 

operating In the Ohio public sector was on notice, or should have been, that 

It .was required to establIsh Internal rebate procedures satisfying standards 

·to "conform[sl to federal law." 24 Furthermore, retrospective application 

.. ulll certainly not retard application of the rebate rule and will assist Its 

· purpose. Finally, such minuscule sums are Involved that Inequity Is hardly 

a factor.•• Therefore, rebates must be retroactive and retroactivity will 

extend to April 1, 1984, the effective date of the Ohio Public Employees 

Collective Bargaining Act. 

v 

Measuring the respondent's procedures by the requisite standards, 

several flaws are evident. These are: 

1) Inadequate explanation of the basis for the fair share fee. 

23 For example, In 1977, In Abood v. Detroit Board of Education, supra, 
at 240, the Supreme Court noted w1th approval that Brotherhood o~ Railway 
and SteamshiP Clerks v. Allen 373 U.S. 113 (1963> had "suggested that It 

would be highly desirable for unions to adopt a 'voluntary pl<:.n by which 
dissenters would be afforded an Internal union remedy."' 

. a~R.c. 4117.0!HC> was part of the statute passed on October 6, 1983, 
effective April 1, 1984. 

25Moreover, retroactivity furthers First Amendment rights without 
placing crippling difficulties on complying employee organizations. 
Experl ence seems to I ndl cate that comp 11 ance will generate Ins I gn I fl cant 
costs beyond those connected wl th the rev! ew procedures. And the 1 atter 
procedures will be required In substantial part whether or not rebates are 
retroactive. This conclusion Is reenforced by the consideration that at 
this point there Is unlikely to be a large accumulation of claims. It can 
be. argued pragmatlc;,lly that It Is better to err In favor of retroactivity 

. · and on the side of First Amendment rights, both because of the Importance of 
· ·.·. those rights and to avoid the expense of 1 ttlgatlon testing the question of 

· retroactl vi ty. 
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0bjectors have had neither the advance Information necessary 

to determl ne whether to object nor to what. Thl s may not be a 

fatal fault If coupled with a sufficiently protective escrow. Full 

escrow will provl de time for •~e union to develop and make 

available the data necessary to an Informed claim without risking 

that the dissenter, In eff&ct, maKes an Involuntary loan to the 

employee organization.•• While the objector has the burden of 

objection In order to trigger protection of the claim, the employee 

organization carries the burden of proving the purpose of 

expenditures, because It controls access to the evl dence. Thus the 

preservation of an objector's claim can be effected Initially by a 

simple objection. But to satisfy Hudson, an employee organization 

must provide neutral verlflc
<~tion 

for the specific Inclusions .and 

exclusions and make the numbers accessible to objectors for 

seeclfylng objections before the deduction Is licit" under 

Hudson and R.C. 4117.09(C). 

2> Verification procedure. 

The process mu$t Include a review by an Independent auditor 

appointed by a neutral ln a way 12 prevent unrestricted choice of 

~•see Hudson, suera, 89 L.Ed. 2d at 246, 248-249. 

21 The propriety of specific Inclusion; and exclusions are not reached 

In the first part of the bifurcated hear!og provided In the Instant cases. 

However, the conclusion seems warranted that verification of the uses of the 

fees Is necessary. Sl nee a lim I ted escrow < 1. e.. on'! based on a union • s 

advance determination of amounts> "must carefully" be justified on the basis 

of an "Independent audit, and the escrow figure ... Its~ If be Independently 

verified," see fn. 9, 1J!pra, It follows that a post escrow determination of 

the ultimate fair share must Include substantiation of the same quality and 

degree. j 
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the neutral by the employee organization. The audit mus1 determine 

all ·the purposes and portions of expend! tures from dues. After the 

audit, but before a final determination by the employee 

organization, the employee organization must provide the objectors 

. an opportunity to make their objections spl!clflc. In the usual 

. case challenge before SERB on "arb! trary and capricious" grounds 

would be the next step. However, because the necessary first steps 

have not been followed In the present cases, the existing Internal 

procedure obviously blocks recourse to the statutory review and, 

therefore, would fall the "arbitrary or capricious" test of R.C. 

4117 .09<Cl. 

3) Escrow defects . 

OEA/NEA has made an apparent good faith effort to establish an 

adequate (although less than total> escrow by adding a 5% cushion 

to the union selected arbitrator's conclusions respecting expendl­

tunls chargeab 1 e to dl ssenters. • • However, apart from the 1 ack 

of an audit by an Impartial neutral as defined In Hudson, the 

escrow may suffer from an Intractable time defect. For there Is a 

time lag which nnders data for a proportional escrow one year 

late.•• Last year's expenditures provide the base calculations 

.,HORD p. 14. 

••see HORD, p. 15: 

"The primary problem with the escrow system as establ1shed Is that 

the amount Is based on last year's expenditures, whll, the rebate Itself 

Is based on this year's expenditures. In fact, the evidence 

demonstrates that the 1983-84 school year rebate <I.e., 'the Final 

. Refund for the preceding membership year'> was not kno11n until sometime 

In 1985. This was too late to use It to determine the advanced 

reduction In dues or escro11 amount for the 1984-85 school year, which 

began with the October 15, 1984 paycheck." 
j 
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for the escrow amounts, while current expenditures provide the data 

for the rebate. Rebates so der 1 ved are arguab 1 y Inaccurate. The 

solution for this problem may require a revamping of OEA/NEA 

accounting procedures. If that Is not feasible, the problem can be 

handled by joining a total escrow of dues at Interest'"· to • 

system of rebate computations that are regularly not current but 

represent a proper figure one year old protected by escrow at 

Interest. Total escrow at interest will counter any objection that 

the delay Involves an Illicit loan to the employee organization. 

VI 

A. This case Is remanded to the Hearing Officer vnth Instructions to 

• 
·the· respondents to establish and submit to the Hearing Officer, within 30 

days from the date of this directive, an Internal union fair share fee 

rebate procedure consistent w1th this opinion. The procedure must be 

available and announced ~o all employees including the dissident employees 

Involved In the present cases and must Include a legal escrow of dues at 

best available current Interest rates. 

B. Upon receipt of the Internal procedure mandated In A., the objectors 

sha 11 be given access to the audit of expenditures and an opportunity to 

make their objections specific. 

C. After recel vi ng the objectors' spec\ fl cat Ions, the respondents sha 11 

determine rebates and advise the dissidents of amounts due, If any. 

'"At least one federal case suggests that the employer deducting fil.lr 

share fees should deposit the entire amount In an Interest bearing escrow 

account and retain control until further order of the court, Lowary, et al. 

v. Lexington Local Board of Education, et al., <U.S.O.c.t:.o. Eastern Olv. 

(1986), Case No. C86-1536A, Memorandum Opinion, p. 10. 

'·-·---~----.. $-----------··········· 
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Determlnatlons shall be dated. 

D. A dissident may obtain SERB review by speclfyln.;J the arbitrary or 

capricious nature of the rebate determination and filing a challenge wlth 

the Hearing Officer, as representative of SERB, within thirty days of the 

date of determination. 

E. The Hearing Officer shall convene a nearing on the challenges, If 

any, and report to SERB pursuant to the Administrative Code Rule 4117-11-01. · 

The hearing will be confined to three questions: 

1. 

2. 

Old the objectors exhaust the Internal procedure prescribed In 

paragraph A? 

Were thP. expenditures charged to non-member objectors properly 

chargeable? 

3. Here the "Items and amounts of the respective rebates" for 

non-member objectors properly determined by the respondents? 

Sheeha•. . ''' .e ChaIrman, concurs. 
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