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Before Chairman Day and Vice Chairman Sheehan; February 26, 1987,

In Januzry 1986, the Petitioners in the above-styled cases filed

" petitions to challenge fair share fee rebate determinations with the Board,

These cases were heard by a Board hearing officer,

The Board has reviewed the record, the hearing officer's recommended
determination, exceptions and responses. The request for oral argument is
construed as a motion and is denied.

For the reasons stated in the attached opinion, incorporated by
reference, the Board adopts the hearing officer's finding of fact,

‘conciusions of Taw, and recommendations as amended in the attached opinion,

but not necessarily the analysis and discussions, These cases are remanded
to the hearing officer with instructions to the respondents to establish and
submit to the hearing officer, within 30 days, an internal union fair share
fee rebate procedure consistent with the attached opinion, The hearing
off icer shall- convene a hearing on the challenges, if any, and report to the
Board pursuant to Ohio Administrative Code Rule 4117-11-81, The hearing
will be confined to the questions stated in the attached opinion,

It is so directed.

DAY, Chairman, and SHEEHAN, Vice Chairman, concur.

I certify that this document was filed and a copy served upon each party

L o . _
on this _ 9 day of W , 1987,
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Day, Chafrman:

The hearing in these consolidated cases was bifurcated on respondents’
(OEA/NEA)''motion. The initial hearing was confined to two issues:

"1. HWhether the fair share fee rebate procedure of the Recpondents

during the 1984-85 school year complied with federal law and
with O.R.C. Section 4117.09(C).

2. Whether the Petitioners properly invoked and exhauEted the falr

share fee rebate procedure of the Respondents.™?

For reasons to be adduced below, the answer to the first question is
"No." This response compels the conclusions (1) that the respondents'
internal rebate procedure is arbitrary and capricious, (2) that a revision
of thqt procedure in accordance with this opinion is necessary, and (3) that
ﬂl‘ the second question ccnnot be resolved until objecting employees have had

access to a revised internal procedure meeting constitutional standards.
I

The elements of first import in the consideration of rebate procedures

are those implicating First Amendment rights applied to the -states under the

, 'Individual Respondent's names appeaf in the style of the case. They
‘represent affilfates of the Ohio Education Association and the National

Educatton Assoclation (OEA/NEA).

*Hearing Officer's Recommended Determination (HORD), p.3. In the
event the second portion of the bifurcated hearing is required the issues

will be:

~ 1. HKhether the "items and amounts of the respective rebates" for
non-member objectors were properly determined by the
respondents.

2. Whether certain expenditures charged to non-member objectors
are properly chargeavle.
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Provenance of the Fourteenth Amendment.? The point was recognized and
taken by the Ohio Legisiature tp enacting the Qhio Public Collective
Bargaining Act.  The relevant portion of the statute Provides ip Section
R.C. 4117.09(C)

"The agreement may contain a provision that requties as a
condition of emplo ment, on or after 4 mutually agreed uypon
probatice—a—emp loymen

probationary period or Sixty days foliowing the begluning of
employment, whichever i less, “or the effective date of 4

collective bargaining agreement, whichever g later, that the
employees {p the unit Who  are not members of the employee
organization pay to the employee organization fair share fee,
Th t

th

bargqlning unlt, Any public employee organization representing
publfc employees pursvant to Chapter 4717, of the Revised Code
shal) prescribe ap Internal Procedurg to determine , rebate, §f

any, for nonmembers which conforms to federai law, provided 3
fonmember makes a timely demangd on the emp loyee organization,
Absent arbitrary ang capricious action, sych determination is
conclusive op the parties except that g, thallenge tq such

determination may be filed with the State Employment Relations

Employment Relations Board shaii review the rebate determination
and dectde whether it was arbitrary or Capricious. The deduction

avtomatic ang does not require the written authorization of the

"The internal rebate procedgre shall provide for a rebate of
expendltures in Support of Partisan polttics or_fdeologica) causes
not germane to the work of employee organizations {p the realm of

(Emph d

collective bargaining,*
h—__“——-—________

'Sea Abood v. Detrott Boarg of Education (1977) 433 U.S. 209; Ellis v,
Brotherhood of Railwa Airline angd Steamshi Clerks Freight Handlers
Express and Station Emglozees, et aj, (1984) 355 u.s. 435; Chicago Teachers
Union 1, AFT AFL-CTO al. v. Hud et

U Local No. al. (7986) 475
u.s. » 89 L. €d. 2ng 232,

Y3
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The meaning of "conform(s) to federal Jaw" is cruc%al.to a determination
of rebate procedural propriety. Without gquidance from federal statutes
(apparently there are none), the instruction must come from federal case law.

I1

The constitutionality of the agency shop 1in state public sector
bargaining relationships ts Plain so long as collections from non-union,
dissenting employees are no: used in support of ideological or pol{tica]
programs unrelated to the collective bargaining duties of the exclusive
representative ¥ I addition, the amounts paid by non-union dissenters
camnot exceed dues patd by members "in the same bargaining unit."s This

egalitarian condition rests on constituttonal considerations as well as

statutory ones. These general propositions are plain. Nevertheless, their

'1mplemgntat10n ts not a stmple matter.

LI 2 ]

At Teast as early as 1963, the Supreme Court of the United States
suggested the desirability of g voluntary union procedure affording dissent-

ing dues payers a remedy against union political expenditures with which the

"péyers disagreed.* The suggestion has become a necessity reflected 1in

both the Ohio Statute governing public employee collective bargaining® and

‘Id.
*R.C. 4117.09¢C).

‘Brotherhood of Rallway and Steamship Clerks v. Allen (1963), 373 U.s.
113, 122. ‘

"Ohio Revised Code 4117.09¢C).

J4
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~ federal dectsloﬁal law.® This necessity renders ineluctable the need for
dissenters’ access to internal union procedures to determine the nature and
amounts of union expenditures in order to test whether a rebate is required.
111

To conform to federal law the procedure must incorporate three specific

features compelled by the Hudson case:
“He hold today that the constitutional requirements for the

Unton's collection of agency fees include an adequate explanation

of the basis for the fee, a reasonably prompt opportunity to

challenge the amount of the fee before an impartial decisionmaker,

and an escrow for the amounts reasonably in dispute while such

challenges are pending."®
The Hudson conditions comprise the minimal federal standards for a lawful
,‘rebatd'procedure in the Ohio public sector. This conclusion is grounded in
federal constitutional considerations reenforced (if reenforcement were
needed) by the statutory command that union interral procedures conform to
" federal law. However, there is additional learning to bs gleaned from the
federal cases.

The 1lodging of the rebate cla‘m is the objecting employee's
: pbl!gatﬁon.‘“ but initially the employee need only make the objectton

{‘.: _Icn'o'lum.'rl A general objection is- sufficient. A requirement of greater

*See Abood, Ellis, and Hudson, fn. 3, supra.

*Hudson, supra, 89 L. Ed. 2d at 249. See also fn. 23, id:

“If the Union chooses to escrow less than the entirc amount,
however, it must carefully justify the limited escrow on the basis
of the independent audit, and the escrow figure must itsalf be
independently verified.”

'?Id. at 247.
'""1d., 1a fn. 16.

5
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wl,‘Shecificity Is improper at this point because it would require an employee

‘7to relinquish either the right to withhold support from personally

6bjectionable political or ideological causes or the right to maintain

bellefs without public disclosure.'® Accordingly, a dissenter is not

- obliged to register specific objections until the employee organization

supplies the data and method of calculation which makes a specific clafi~

_possible,

'In sum, a 1icit internal procedure must include at least these elements:
1) Notice to all employees in the bargaining unit that an agency fee
clause exists and that deductions are to begin and when. At this
_ point, a dissenter is required to announce his or her status and to

register at least a general objection to save the claim.'?

- 2)  An escrow of the sum of all deductions in the full amount at

'?Abood, supra, at 241. It has been held that an objection need not
be lodged before an internal procedure 1s in place. Ellis v. MWestern
Afrltnes, Inc. (U.S5.0.C.S.D. Calif. Dec. 17, 1986), Case No. B6-1041-E,
relying on the concurring opinion in Hudcon which quoted from Abood, supra,
at 244. See also “...the 'advance reduction of dues' was inadequate because
tt.provided nonmembers with inadequate information about the basis for the
proportionate share. In Abood, we reiterated that the nonunion employee has
the burden of raising an objection, but that the unlon retains the burden of
proof: 'Since the unlons possess the facts and records from which the
proportion of political to total union expenditures can reasonably be
calculated, basic considerations of fairness compel that they, not the
individual employees, bear the burden of proving such proportion.'" Abood,
431 U.S., at 239-240, n. 40, quoting Railway Clerks v. Allen, 373 U.S. 113,
122 (1963); Hudson, supra, 89 L. Ed. 2d. at 246-247.

"‘The announcement of objector status must be renewed with each
contract renewal tncorporating an agency fee clause. Coordinating objector
status renewals with contract renewals will not be unduly burdensome on
dissenters and will give play to the possibilities that experiences with the
bargain have either resolved or hardened opposition.

Yo
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interest. If less than the full amount is placed in excrow it must be done
{n_comp1iance with footnote 23 of Hudson'®
3)  An audit by a neutral appointed by a method that does not give the
employee organization unrestricted chotce in the appointment.'®
4)  The audlt must identify all expenditures for all purposes. The
audit results, coupled to the method of calculation, must be
communicated to all members of the bargatning unit before the time
period for objection begins to run. This communication must be
accompanied by directions specifying the procedure for registering

objections.'®

"“See fn. 9, supra, for the relevant text of fn. 23.

"SThe neutral auditor will be pald by the employee organization, but
the selection of the auditor must be divorced from an "unrestricted choice"
by the employee organization. Cf. Hudson, upra, fn. 21.

-~ There 1is no intention to suggest that the arbitrators making the
determinations 1in these cases were not upright or behaved anyway but
\mpeccably. The problem 1s that the unfon chose and paid them. This
offends Hudson.

'“Information in advance of an ultimate objection fs a prerequisite to

'w,ﬁ.“én effective right to object even though tnitfally the "nonmember's ‘burden’
. 1s-.slmply to make his objection known," Hudson, supra, fn. 16. See also the

\Llobservation fn Hudson at L. Ed. 2d. 245:

",..the nonunion employee--the individual whose First Amendment
rights are being affected--must have a falr opportunity to identify
the fmpact of the governmental action on his interests and to
assert a meritorious First Amendment claim."

When full tnformation is available, an Ohio public employee objector is
required under R.C. 4119.09(C) to make the objection specific. This does
not conflict with Hudson and may be implicit 1n it.

~
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. the doctrine of gurigh 4. McFaul (6 Cir., 1986) go1 ¥,

. -presume from Hudson’s silence on the Issue,

2d 225, 227 angd

that the Supreme Court intended
the Hudson prfnciples to apply retroactively,

The other tack would Follow
the course of Chevron 011 Co. V. Hudson'®

and apply a three-part test.'®

The Chevron test precludes

retroactivity or rot based upon three
~considerations:
| ). Whether the dectsion to be applied establishes a

new principle of
law either

ciear past precedent upon which
or decides an jssye *

by overruling a *

‘Mtigants may have relied"

of first impression
- not clearly foreshadowed, v2°

" (2) Whether on the basis of its merits and demerits,
e and effect of the new ryle
5*?1, 2L o 1ts operation, 2! And,

history, purpose

» retroactivity “win) further or retard

Whether the retrospective application will

“produce substantiatl
tnequitable resylts col 22

—Hason, on the Gurish
requlres retrospective application as a matter o

}}:prlnclple

f law; Cheyron
_gbecause the 1nstant Case meets Chevron standards,

This 1s 5o because there
has been no clear" established precedent warrantin

rule. On the contrary,

'*(1971) 404 u.s. 97,
}’Id. at 106-19¢7.
Caopg
_.‘"'Id-;
L aapy

M1
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" gévelopments adumbrating the Hudson principles.?? And, on the effective

""" date of Section 4117.09(C), April 1, 1984, an employee organization

:.obefiting in the Ohio public sector was on notice, or should have been, that
'1fjwés required to establish interna) rebate procedures satisfying standards
. ffb neconformls] to federal law."?? Furthermore, retrospective application
'v‘will certainly not retard application of the rebate rule and will assist its

'fpurpose. Finally, such minuscule sums are involved that inequity s hardly
a factor.?® Therefore, rebates must be retroactive and retroactivity will
‘ extend to April 1, 1984, the effective date of the Ohio Public Employees

" Collective Bargaining Act.
v
'Measuring the respondent's procedures by the requisite standards,
‘several flaws are evident. These are:

1)  Inadequate explanation of the basis for the falr share fee,

.- 23por example, in 1977, in Abood v. Detroit Board of Education, supra,
at 240, .the Supreme Court noted with approval that Brotherhood of Raflway

- and_Steamship Clerks v. Allen 373 U.S. 113 (1963) had "suggested that it
- would be hignhly desirable for untons to adopt a 'voluntary plan by which
. -dissenters would be afforded an internal union remedy.'"

©. T24p.c. 4117.09(C) was part of the statute passed on October 6, 1983,
effective April 1, 1984,

~ *SMorgover, retroactivity furthers First Amendment rights without

placing crippling difficulties on complying employee organizations.
Experience seems to indicate that compliance will generate {insignificant
costs beyond those connected with the review procedures. And the latter
procedures will be required in substantial part whether or not rebates are
retroactive. This conclusion 1s reenforced by the consideration that at
~ this point there s unlikely to be a large accumulation of claims. It can

be. argued pragmatically that it is better to err in favor of retroactivity
“and on the side of First Amendment rights, both because of the tmportance of

-, “those .rights and to avoid the expense of litigation testing the question of

::_retrcactivity.
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. the neutral by the employee organizat\on. The audit mu;% determine
- alkl the purposes and portions of gxpenditures from dues. After the
audit, pyt before a fimal determ\nation py the empioyee
érganization, the employee organ\zation must provide the objectors
- an Opportunity to make their objections Specif\c. In the usual
--casé cha11enge pefore SERB on narbitrary and capr\c\ous“ grounds
would be the pext step. However, pecause the necessary First steps
have not been followed in the present cases, the existing tnternal
procedure obviously blocks recourse 1o the statutory review and,
therefore, would fail the “arbitrary or capr\cious“ test of R.C.

8117.09C).

e - »  Escro defects.
| OEA/NEA has made an apparent good fatth effort to estabiish an

adequate (although tess than rotal) escrow DY adding & g% cushion
to the union selected arbitrator's conclusions respecting expendi-

tures charqeable to dissenters.“ However, apart from the 1ack

e i

of an audit by an ympartial neutral as defined in Hudson, the
ascrod may suffer from an \ntractable time defect. FO¥ there 15 2
 time 1239 which renders data for 3 proport\ona\ escrow one year

1ate.”? Last year's expenditures provide the base calculations

—

2s4oRD p. 14
18gop HORD, P- 15:

nfhe primary problem with the escrov system as established {s that
the amount {5 based on last year's expenditures, whily the rebate ytself
1 based O this year's expenditures. in fact, the evidence
demonstrates that the 1983-84 school year rebate (V.e-» ‘ghe Final
_Refund for the preced\ng membership year') was not knowh until sometime

{n 1985. This was o0 late to use it to determine the advanced
' n dues OF escrow amount for the 1984-85 gchool year, which
the October 15, 1984 paycheck.“
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for the escrou amounts, while current expenditures provide the data
for the rebate. Rebates soO derived are arvguably inaccurate.The
solution for this problem may require 2 revamping of OEA/NEA
accounting procedures. 1f that is not feasible, the problem can be
handled by joining a total escrow of dues at interest®® to ?
system of rebate computations that are regularly not current but
represent a proper figure one year old protected by escrow at
fnterest. Total escrow at interest will counter any objection that
the delay tnvolves an 111icit loan to the empioyee organization.
Vi
A. This case is remanded to the Hearing Officer with instructions to
- the respondents to establish and submit to the Hearing Officer, within 30
days from the date of this directive, an internal union fair share fee
" rebate procedyre consistent with this opinion. The procedure must be

available and announced YO all employees including the dissident employees

_involved in the present cases and must include a legal escrow of dues at

' ~ best avallable current interest rates.

. B. Upon receipt of the internal procedure mandated in A., the objectors
'lghail‘be glven access to the audit of expenditures and an opportunity to
make thelr objections specific. '

¢c. After receiving the objectors’ specifications, the respondents shall

determine rebates and advise the dissidents of amounts due, if any.

194+ least one federal case suggests that the employer deducting fair
share fees should deposit the entire amount in an interest bearing escrow
account and retain control until further order of the court, Lowary, et al.
v. Lexington Local Board of Education, et al., (U.S.D.C.E.D. Etastern Div,
{19867, Case No. CB6-1536A, Memorandum Opinion, p. 10.




hepans
hr e

OPINION
Cases 86-REPF-1-0033, 86-REPF-1-0034
86-REPF-1-0019 and B86-REPF-1-0013
Page -14-
‘Determinations shall be dated.

D. A dissident may obtain SERB review by specifying the arbitrary or

-:--caprtcious nature of the rebate determination and filing a chatlenge with

the Hearing Officer, as representative of SERB, within thirty days of the
date of determination.
E. The Hearing Officer shall convene a hearing on the challenges, if
any, and report to SERB pursuant to the Administrative Code Rule 4117-11-01.-
The hearing will be confined to three questions:
1. Did the objectors exhaust the internal procedure prescribed in
paragraph A?
2. Here the expenditures charged to non-member objectors properly
chargeable?
3. Here the "items and amounts of the respective rebates" for
non-member objectors propgrly determined by the respondents?

Sheeha:. ' .e Chairman, concurs.
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