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STATE OF OHI 0 
STATE EMPLOYMENT RELATIONS BOARD 

In the tiatter of 

State Employment Relations Board, 

Complainant, 

and 

Wilmington Education Association, 

Intervenor, 

and 

Ohio As soc fat. ion of Pub 1 ic Schoo 1 Emp 1 oyees, 

Intervenor, 

and 

Wi"lmington City School District Board of Education, 

P.espondent. 

CASE NU~1BERS: 85-UR -11-2:195 . 
85-UR-11-2432 

· ORDER 
(Opinion attached.) 

Before Chaf~man. Day and Vic~ Chairman Sheehan; Apri 1 7, 1987. · '._ ............ ~---·-··~· ·····----·~ ....... ~.: .. ·.--~··-· 
On·.November 'Y6~:.'.Jg84~· the Ohio Association of Public School Employees 
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~~~:~~~~m~~~:na()~~~a ~i · ~~~~~t ~~~cU;~P;~:;~;l. ag~1n" 5iov;%~e~1 ~~! n);~4. c ~~~ : .. '· -_:';?_:,.~.'.:.i · ·.wflmfngton Education Association (WEAl ffled an unfair labor pr·actfce charge · . , against the Respondent. Both charges alleged that Respondent had refused to bargain with OAPSE and WEA over the purchase of 1 iabi lity insurance, and 

. 
'•. 

that Respondent had purchased t~e liability insurance without first negotiating over thfs subject with OAPSE and WEA. 
Pursuant to Ohio Revised Corle Section 4117.12, the Board conducted an investigation and in a directive dated August 8, 1985, dismissed both charges for lack of probable cause to believe that unfair labor practices had been committed. 
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On November 27, 1985, WEA filed a motion for reconsideration. The Board 

granted the motion, vacated its previous dismissal order of WEA's charge, 

and found probable cause to believe that an unfair labor practice had been 

committed. On December 19, 1985, the Board sua seonte vacated its dismissal 

of OAPSE' s charge and found probab 1 e cause to bel 1 eve that an unfair 1 abor 

practice had been committed. Subsequently, a complaint was issued with 

regat•d to both charges alleging violations of Ohio Revised Code Section 

4117.11(A)(1) and (A)(5l by the Respondent. The matter was heard by a Board 

hearing officer. 

On November 1986, after reviewing the record, the hearing officer's 

reco1llllendations, the exceptions, and responses, the Boa1•d issued a directive 

reman•Hng the case to the hearing officer to obtain additional evidence on 

four sper.ific issues. Subseauently, the hearing officer issued a procedural 

order with the same recommendations as in the origina 1 hearing officer's 

proposed order, including the additional stipulations of fact submitted by 

the parties pursuant to the Board's remand directive. The Respondent, the 

Complainant, and WEA filed supp lemeuta 1 memoranda. The Board has reviewed 

the record, the hearing officer's recommendations, the exceptions, 

responses, additional stipulations and supplemental memoranda. 

For the reasons set forth in the attached opinion, incorporated by.· 

reference, the Board adopts the stipulations of fact and additional 

stipulations of fact, modifies the hearing officer's conclusions of law 

numbers 4 and 5 to read: 

"4. The i~sue of purchasing liability insurance for Respondent's 

employees is not a mandatory subject of bargaining, but 

bargalning on the effects on working conditions is mandatory. 

"5. Respondent's refusal to bergain collectively with OAPSE or 

with WEA. on the effects on working conditions constitutes 

. interference with and restraint of emp·loyees in the exercise 

of their rights guaranteed fn Chapter 4117 of the Ohio Revised 

Code, and a refusal to bargain collectively in violation of 

Ohio Revised Code Section 4117,11(A)(l) and (fl)(5)." 

and adopts the hearing officer's conclusions of law as modified. 

The Respondent is ordered to: 

a. Cease and desist from: 

(1) Interfering with and restraining of employees in the 

exercise of rights guaranteed in Chapter 4117 of the Ohio 

Revised Code, and refusing to bargain collectively with 

the exclusive representative, and from otherwise 

violating O.R.C. Sections 4117.11(A)(1) and (5), 

PAGE 2 OF 3 
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b. Take the following affirmative actions: 

( 1) Post for sixty ( 60) days in a 11 Wilmington City Schoo 1 
Of strict buildings where the affected emp loyt!es work the 
Notice to Employees furnished by the Board stating· that· 
the Wilmington Board of Education shall cease and desist 
from the actions set forth in ParaQraph (a) and sha 11 
take the following affirmative actions set forth in 
Paragraph (b). 

(2) Immediately engage in collective bargaining with the 
exclusive representatives of the affected employees 
regarding the effects on 1wrking conditions of the 
purchase of liability insurance for the employees in the 
bargaining units represented by WEA and OAPSE. 

It is so ordered. 

DAY, Chairman, and SHEEHAN, Vice Chairman, concur • 

I certify that this document was filed and a copy served upon each party 
rt- . 

on this ¢" day of /Jy~1''.'.L , 1987. 
. I 

0282B:lsi/jlb 
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EMPLOYEES 

FROM THE 
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STATE EMPLOYMENT RELATIONS BOARC 

POSTED PURSUANT TO AH ORDER OF THE 
STATE EMPLOYMENT RELATIONS BOARD 

AN AGENCY OF THE STATE OF OHIO 

After a hearing In vhlch all parties had an opportunity to pr.e$e.rit' 
evidence, the State E~tployment Relations llo•td has determined that: we 
have violated the lav and has ordertd us t~ post thts Notice. He Intend 
to tarry out the order of the Board and ab'de by the follovlng: 

a. HE HILL CEASE AHO DESIST FROH: 

Interfering vlth and restraining of employees In the 
exercise of rights guaranteed In Chapter 4117 of the 
Ohio ~evlsed Code, and refusing to bargain collectiVely 
with the exclusive representative, and from otherwise 
violating o.R.C. Sections 4117.11<Al(ll and (5). 

HE HILL HOT In any like or related matter, Interfere vlth, restrain, or 
coerce our employees In the exercise of rights guaranteed them under 
Chapter 4117 of the Revised Code. 

b. HE Hill TAKE THE FOLLOHING AFFIRMATIVE ACTION: 

(1) Post for sixty (601 days In all Hllmlngton City 
School District buildings where the affected 
employees work the Notice to E~ployees furnl shed by 
the Board stating that the Hllmlngton Board of 
Education shall cease and desist from the actions 
set forth In Paragraph <al and shall take the 
following affirmative .ctlons set forth In Paragraph 
(b). 

(2) Immediately engage In collective bargaining vlth the 
exclushe representative of the affect~d employees 
regarding the effects on working· conditions of the 
purchase of liability Insurance for the employees In 
the bargaining units represented by the HEA and 
OAPSE. 

DATE BY 

HILHIHGTON CITY SCHOOL DISTRICT 
BO;.RD OF EOUCA TIOH 
85-UR-11-2395 and 85-UR-11-2432 

TITLE 

THIS IS AN OFFICI.~L NOTICE AND MUST NOT BE DEFACED 
This notice must remain posted for sixty (601 consecutive days from the date 

, •• .,, of posting and ~ust not be altered, defaced, or covered by any other 
material. Any questions concerning this notice or compliance with ljj 
provisions may be directed to the Board. . . ·2-1 
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STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOAkO 

In the Matter of 

State Employment Relation~ Board, 

Complainant, 

and 

Wilmington Education Association, 

Intervenor, 

and 

. SERB OPINION 87-005 

Ohio Association of Public School Employees, 

Intervenor, 

and 

Wilmington City School District Board of Education, 

Respondent. 

CASE NUMBERS: 85-UR-11-2395 
85-UR-11-2432 

OPINION 

27· .. 

· Oay, Cha,irman: 

. . .. ~ ' .. ', - ,: : _;.. ~ ' 

The charges in these two cases turned on the same· issues - whether the 

Wil~lngto~. ·Cit; s~hool Dis~~ict Board of _Education (Respondent or Boardl .. _Y ,-.,->;;, 

' 
·' 

. 
. ' 

.......... . 

refused to bargain over the purchase of liability insurance, and whether it 

purchased liability insurance without first negotiating this subject with 

the intervenors, Wilmington Education Association (WEAl and Oh1o Association· 

of Public School Employees (OAPSE). j 
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Ultimately, probable cause was found on both charges, t. single compl.aint 
issued, an~ the cases were assigned to the same hearing officer for hearing 
and determfnat ion, 1 

Subsumed under the issues raised by the charges and their processing are 
three questioPs. These q11estions and their answers are: 

1. Whether SERB has jurisdiction in SERB Case No. 85-UR-11·2395 (the 

Unfair Labor Practice Charge filed by the WEAl? 

The question is answered "Yes." 

2. Whether the purchase of liability insurance for employees 

represented by the WEA and OAPSE is a m~ndatory subject of 
bclt'ga ini ng? 

Th~ ~uestion is ans1~ered "No," but bargaining over the effects on 
worU ng cood it ions f s mandatory. 

,. 28. 

.. 

3. If the purchase of liability insurance is a mandatory subject of · · .. · 
bargaining, is Respondent's refusal to bargain over this issue with 

the WEA and OAPSE P.rior to its purchase of insurance a violation of ·. 
·· .... O.R.C. Sections 41'17.1.1(A)(1) and (5)7 

"1. The cvverage of the Respondent insurance and its effects, 1:any, on working conditions. 
"2. The coverage of the Unlon insurance for union or unit members. "3. The effect of Ohio Revised Code Section 2744, especially Section 2744,03(6)(c), on either or both insurance coverages. "4. The relationship of each <.If the foregoing to each other." (See SERB Order, November 26, 19B6, page 1), 

The remand resulted in further stipulations of fact but no change in the Hearing Officer's Proposed Order. 

j{ 
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The quest fon is answered a qualified "Yes," despite the fact that 

the purchase of liability insurance is not a manila ted subject of 

bargaining (See answer to question 2). 

The reasons for the answers to the ouestions are adduced below. 

The admissions and stipulations of the parties, without further findfngs 

by the llearing Officer, are adopted. 2 The Hearing Officer's conclusions 

of law and recommendations are modified and, as modified, adopted. 

The facts essent ia 1 to the understanding and disposition of the fssues 

are these: 

1) WEA filed an unfair labor practice charge in Case 85-UR-11-2395. 

The charge was dismissed. WEA moved for reconsideration. The 

motion was granted and on reconsideration probable cause was found 

without additional investigation.: 

2) The respondent was immune from liability
4 for· many years before 

Apr i1 1, 1984, Nevertheless, the respondent had purchased motor 
·;,:' . 

·. vehicle lfabil:ty .insurance during those years covering all the <·: 

employees in the district, including those represented for 

coll&ctive br.rgdinlng purposes by WEA and OAPSE respectively. 5 

Zsee Hearing Officer's Proposed Order (HOPOl pp. 4·7 and additional 

st fpulat ions of the parties attached to the Hearing Officer• s Procedura 1 

Order (Supp. HOPO) after remand. 

3HOPO Stipulations of Fact (SF) Nos. 4, 7, and 8, 

4td. SF No. ll. 

5td. SF Nos. 11 and 12. 
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3) Neither WEA nor OAPSE attempted to negotiate any .aspect of' .. the .. 

liability insurance or its coverage before April 1, 1984, although 

both had annual opportunities from the time of the first ·contracts 

with the Respondent6 and were aware that the Respondents were. 

purchasing the insurance. 7 WEA and OAPSE made their first effort 

at negotiating any aspect of liability insurance by letters .in 

September and October of 1984. 8 

4) After the Carbone9 decision abolishing sovereign immunity for 

school boards, the Respondent purchased comprehensive liability .· 

insurance covering itself and all its employees. This was the 

first purchase of liability insurance by the r.espondent after the · 

effective date of Chapter 4117 of the Ohio Revised Code. 
'10 > ' 

5) ·Respondent authorized the purchase and purchased the liability 

insurance in issue without notice to WEA and OAPSE. Liability 

insurance was not made an issue by any party during the collective. 

bargaining negotiations in progress at the time of Respondent's. 

. . . ·. . 11 . "'' 

authorization for the purchase. 

6Id, ·SF No, 14. 

7Id. SF No. 13. 

Sid. SF Nos. 14, 19, and 20. 

9carb~ne v. Overfield (1983) 6 Ohio 3rd. 212, 214. 

10HoPo, supra, SF No, 15. 

llrd. SF No, 15, 
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6) Respondent refused . to negotiate on the fssue. of purchasing 
' 

1i ability i ;,sura nee 12 and continues to refuse. 13 

II 
. . 14 

SERB, having first dismissed the charge in Case No. 85-UR-11-2935, 

found probable cause on motion for reconsideration. 

The principle governing such actions by an administrative tribunal 1~as 

considered, approved, and implemented by the Supreme Court of Ohio in State, 

ex rel. !~axson v. Board of Commissioners: 

-~· .· ·, __ 

'"That rule, well settled by numerous adjudications, is to the 
effect that the action of such bodies respecting legislative or 

administrative matters is not always conclusive and beyond recall, 
but that they are possessed of inherent power to reconsider their · 

action in matters of that nature, and adopt if need be the opposite 
course in all cases where no vested right of others has intervened, 

the power to thus act being a continuing power."' 

.•'-.·.· .. 

"In National Tube Co. v. Ayres, Aud., 152 Ohio St., 255, 262, 
40 0.0,, 312, 315, 89 N.E. (2d:J, 129, the authority of the Board 
of Tax Appeals to entertain a motion_ for rehearing and set aside 
its decision was questioned. It is stated in the opinion that 'it 

has been a long established precedent in this state that boards 
such as the Board of Tax Appeals have control over their decisions 
until the actual institution of an appeal or the expiration of the 

time. for appea 1. oodS. . . . . . 
·-·:·.: 

· .. 

··:_: . .. -.;.. 
· .·12zd. SF ~OS •. 19, 20-23, 

·--- ·· -·- -· -- -- -~>.-···- · - -· ..... - -.-.·-:-_·:~--:~~:~----~--~;:~i-~~~W~Y:· 
13Id. SF No. 24 and Respondent's conclusions that the insurance :: · 

question is not a subject of mandatory bargaining and has no effect on 

wages, hours, and 1~orking conditions of its employees in Brief of Respondent 

on Remand, pp. 10-11. 

14case No. 85-UR-11-2432 was reconsidered sua sponte by SERB and 

probable cause found. HOPO SF No.7. It is unnecessary to defend SERB's 

sua sponte action. It has not been challenged. If it were, the same 

considerations assessed in disposing of the motion for reconsideration would· 

be applicable. 

15( 1958) 167 Ohio St. 458, 460; see also State, ex rel. Prayner v. 

Industrial Commission (1965) 2 Ohio St. 2d. 120 . 
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It is clear that the Maxson principle reaches and authorizes the action 
taken by SERB on the motion for reconsideration. SERB had jurisdiction to 
act as it did. 

III 
The last two of the three ouestions are subject to the same disposition 

and for the same reasons. Therefore, they are addressed together. The Carbone case, decided in August of 1983, stripped the Respondent of 
sovereign i11111unity rendering it vulnerable to damages for injuries 
attributable to the negligence of its employees in the course of their 
employment, Roughly two years later, the legislature passed tfle Political 

. . ·~· . 

Subdivision Tort Liability Act, Chapter 2744 of the Ohio Revised Code. 

32 

. 
' .. 

Subsection R.C. 2744,07 reouires political subdivisions to provide for the ' · 
defense of its employees against employment related tort claims 16 and to 

16R.C. Section 2744.07 [Oefense and indemnification of employees; 

authority to settle.): 

·' 

. "(A) (1) Except as otherwise provided in this division,. a 'political ""' , .. 

. subdivision. shall· provide for the defense of an_ employee, in any state .·or .::';!1;b(?. 

. federa 1 court, in any clvf 1 action or proceed1ng to recover damages .for. <•:!t,::c.::. 

· injury, death, or loss to persons or property allegedly caused by an act or ·,·\:;->·.: . 

!l'!lission. .. l>f-.~he _employee in connection with a governmental or proprietary .,.:;_ . 

function if the act or omf ssion occurred or is alleged to have occurred. ,,~):.;,,. 

while. the employee was acting fn good fafth and not monifestly outside the ··.··'~'l>,_:._>,!::. 

scope of his employment or official responsibi1ities. Amounts expended by a .. -~~":_,;; .. 

political subdivision in the defense of its employees shall be from funds · 

appropriated for this purpose or from proceeds of insurance. The duty to 

provide for the defense of an employee specified in this division does not 

apply in a civil action or proceeding that is commenced by or ~n behalf of a 

political subdivision. "(2) Except as otherwise provided in this division, a political 

subdivision shall indemnify and hold harmless an employee in the amount of 

any judgment, other than a judgment for punitive or exemplary damages, that 

is obtained against the employee io a state or·federal court or as a result 

of a law of .a foreign jurisdiction and that is for damages for injury, 

death, or loss to persons or property caused by an act or omission in 

connection with a governmenta 1 or proprietary function, if at the time of 

the act or omission the employee was acting in good faith and liithin the 

scope of his employment or official responsibilities .. " 

· .. 
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indemnify its employees and hold them harmless for damages resulting from 

such cl~ims. 17 Both duties are subject to specified circ'umscriptions not 

relevant to the issues in this case. 

R.C. 2744.08 (set out in the margin at footnote 17) establishes a 

measure of discretion for political subdivisions. The obligation imposed by 

R.C. 2744.07 may be met either by the purchase of private insurance or by a 

self-insurance program but it cannot be avoided. The alternative imposed by 

law creates a choice but not a right to decline to make it. 

The statutory origin of. the alternative obligation puts the insurance 

33 

· ,, issue in the permissive bargaining area but the matter does not end there. 

. ''\", 

17 R.C. 2744.08 [Liability insurance; self-insurance programs; waiver 

of immunity.]: 
"(A) (1) A political subdivision may use public funds to secure 

insurance with respect to its and its employees' potential liability in. 

damages in civil actions for injury, death, or loss to persons or property 

allegedly caused by an act or ommission of the political subdivision or any 

of its employees in connectio'l with a governmental or proprietary function, 

The insurance may be at the limits, for the circumstances, and subject to :'., 

.·the terms and conditions, that are determined by the political subdiv.ision 

· ·· · in its discretion.- _ - . . . . :: .:.- . 

·.· "The insurance may. be for the period of ·time that is set forth in 

· specifications for competitive bids or, when competitive bidding is not ·· · 

required, for the period of time that is mutually agreed upon by the 

political subdivision and insurance company. The period of time does not 

'have to be, but can be, limited to the .fiscal cycle under which the 

·political subdivision 1s funded and operates. · 

"(2) (a) Regardless of whether a political subdivision procures a policy 

or policies of liability insurance pursuant to division (A)(l) of this 

section or otherwise, the political subdivision may establish and maintain a 

self-insurance program relative to its and its employees' potential 

1 iabil ity in damages in civil actions for injury, 'death, or loss to persons 

or property allegedly caused by an act or omission of the political 

subdivision or any of its employees in connection with a governmental or 

proprietary function. If it so chooses, the political subdivision may 

contract with any person, other political subdivision, or regional council 

of governments for purposes of the administration of such a program." 



.~\: .. ·· 

:' ,' 

.·, :• ·. 

:::.'.:;.-_ ... 

OPINION 
Cases 85-UR-11-2395 

85-UR-11-2432 
Page -8-

if the choice "affects wages, hours, [andl terms and conditions of 

employment," 18 then management has a duty to bargain on the effects, if 

any, of the liability program adopted. 19 

That liability insurance protecting employees is a "term and condition 

of employment" and, therefore, a fortiori "affects" terms and conditions is 

patent, An emp 1 oyee does not escape liability by virtue of agent status in 

a principa 1 and agent relationship. And, should a victim choose to target 

the agent, the latter may. have damage exposure despite the indemnity 

features of R,C, 4117 ,07(A)(2) if ( 1) the insurance coverage ami/or schoo 1 

district financial condition is not enough to cover the judgment, or (2) 

employee acts or omissions take the employee outside the immunities . . 
conferred by R,C, 2744,03(A)(6). 20 Thus, the amount and condition of 

financial coverage affects a condition of employment. r~oreover, there are 

genera 1 izat ions 1~ithin the exceptions to statutory protection which are 

susceptible to refinement in bargaining, For example, punitive and 

exemplary damages do not require employer indemnification. Nor is 

. indemnification necessary if the employee whose act gave rise to the claim 

was acting with less than "good faith" or outside "the scope of his 

employment or official responsibilities," The meaning and scope of such 

terms as "punitive," "exemplary," "good faith," "scope of employment," and 

"official responsibilities" are not. defined in Chapter 2744. In addition, 

R.C, 2744.03(A)(6) sets out exceptions to employee immunity. The subsection 

lSR.C. 4117.08(C). 

19rd, 

20see fn. 21 infra. 

34 
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OPINION Cases 85-UR-'1-2395 85-UR-11-2432 Page -9-abounds In undefined terms whose perimeters may acquire precision through 

bargain! ng." Sl nee the exact meanings will shape the effects of 

ll"blllty protection and, therefore, the conditions of employment; the 

effects are bargalnable.a• 

IV The admissions and stipulations of fact are adopted. as The Hearing 

Officer's Conclusions of Law numbers 4 and 5 are modified to conform to the 

conclusions of this opinion. This opinion. Is Incorporated In the 

accompanying order by reference. The Hearing Officer's Recommendations are modified to reflect the 

changes In Conclusions of Law numbers 4 and 5. Conclusions of Law numbers 4 

and 5, as modified, are approved. Sheehan, VIce Chairman, concurs. 

••R.C. 2744CA): 

, 

"<6> The employee Is Immune from liability unless one of the 

following applies: <a> His a'ts or Of\ll,sslons were manifestly outside the 

.scope of his employment or official responsibilities: 

<b> His acts or omissions were with malicious purpose, In 

bad faith, or In a wanton or reckless manner: 
<c> Liability Is expressly Imposed upon the employee by a 

section of the Revised Code." 21Statutory Imperatives apart, liability Insurance may be deemed 

a form of compensation. As such, some courts have held It may be a 

mandatory subject of bargaining. See p.e. Town of Haverstraw v. Newman 

<1980) 427 NYS 2d. 880, 882. .,The admissions and stipulations are so extensive that the 

Hearing Officer found It unnecessary to make further findings of fact. 

See HOPO No. 7. 
0276B:d/b:4/09/87:f 
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