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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BGARD
In the Matter of
Central Ohio Transit Authority,
Employer,
and
Local No., 208, Transport Horkers' Union of America,
Employee Organization.

CASE NUMBER: 87-STK-2-0001

ISSUANCE OF OPINION

As stated in the Board's determination issued on February 12, 1987, the
attached opinion sets forth the reasons for the determination. The opinion
is incorporated by reference in the Board's determination that was {fssued on
February 12, 1987,

It is so directed,

DAY, Chairman, and SHEEHAN, Vice Chairman, concur.
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STATE OF QHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Central Ohio Transit Authority,
Plaintiff,
and
Local No. 208, Transport Workers' Union of America,
ke - - =+ Respondent,

CASE NUMBER: 87-STX-2-0001

Determination

4.

Before Chairman Day and Vice Chairman Sheehan; February 11, 1987.

This case comes here under the auspices of Section 4117.16(A), Ohio
Revised Code, The responsibility of the State Lmployment Relations Board is
to decide whether the legal job action by the employees of the Central Ohio
Transit Authority (COTA) creates a clear and present danger to the health or
safety of the public. If the answer js “Yes" the statute authorizes the
extension of the temporary restraining order (TRO) now in place for an

additional sixty (80) deys, If the answer is "No" the restraining order
ends at midnight, February 12, 1987,

The answer is "No." The statute contemplates “clear" (i.e., plain or
obvious) or “"present" {i.e. here and now, or imminent) danger to the health
and safety of the public. The danger in the Yight of the health and safety

qualifications must be to life or property, and it must pose a broad threat
to be “public,”

The hundreds of pages of record and hours of testimony reviewed
establish clear proof of individual hardship and broad inconvenience. These
conditions manifest injury of the kind addressed {or which should be
addressed) in large measure at all seasons by community resources other than
COTA. The evidence does not establish clear and present danger to health or
safety of the pubiic at large,

The statutory determination necessary to authorize an extension of the
restraining order is denied. Opinion to follow.

DAY, Chairman, and SHEEHAN, Vice Chairman, concur.

%’E’_ DAY, CHATRMAN /
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" STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of
Central Ohio Transit Authority,
Employer,
and

tocal No. 208, Transport Horkers' Union of America,

Employee Organtzation,

CASE NUMBER: 87—§TK-2-0901

OPINION

(Authorization Determination Under R.C. 4117.16(A) ]

Day, Chatrman:

The present case came here on requert of the Centra)

Ohto Transit
Authority (COTA).

The request sought authorization' for COTA to petition

the Court of Common Pleas of Franklin County, Ohio, (Court) for an order

extending the perfod of constraint Previously imposed on striking employees

by a temporary restratning order (TRO), effective February 8, 1987,

That section declares:

, "Whenever the public” employer belleves that a lawful strike
creates clear ang Present danger to the health or safety of the
pubtic, the publie employer may petition the court of common pleas
having Jurisdiction over the parties to Issue 3 temporary
restraining order enjolning the strike. If the court fipds
probable cavse to belleve that the strike may be ; clear and
present danger to the public heatth or safety, it has Jurisdiction
to Issue a temporary restraining or

der, not to exceed seventy-two
ﬁ hours, enjolning the strike. ‘ :
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"Should a court fssue a temporary restraining order, the public
employer shaj! tmmediately request authorization of the State
Employment Relations Board to enjoin the strike beyond the effective
period of the temporary restraining order. The board shall determine
within the effective perlod of the temporary restraining order whether
the strike creates a clear and present danger to the heaith or safety
of the public.

“If the board finds that a clear and present danger exists,

the common pleas court which fissued the temporary restraining order

has  jJurisdiction to issue orders to furthar enjoin the strike.

However, the court shall make provistons {n any injunction or other

order 1issued beyond the tamporary restralning order for the

automatic termination of the injunction or other order at the end

of sixty days following the end of the temporary restraininrg order

or when an agreement s reached, whichever occurs first.

Thereafter, no court has  jurisdiction to issue any further

injunction or other orders pursvuant to this section. The order of

the court is appealable as provided in the Appellate Rules."

' I1

Process guldes are sparse uhder the statute. They are ncn-existent
under SERB rules. However, a few basic procedures are clear. First, when
an employer believes the statutory conditions are present, 1t may petition
Common Pleas Court for a TRO. Second, {f the Court finds “probable cause®
to believe that the strike "may be" a clear and present dincer to the public
"health or safety," 1t has Jurtsdiction to tssue a TRO, effective for no
longer than seventy-two (72) hours. Third, when a TRO Issues the employer
“shain" lmmediately request SERB for "authortzation" to seex to enlarge the .
perlod of restraint under the TRO, Fourth, SERB must act within the pertod
of restraint and, 1f 1t "finds" that a clear a~d present danger actually
exists, the petitioner {s permitted to request the Court which tssued the
TRO to order an extension of the time of the original constraint. The Court
acts under the auspices of R.C. 4NT.16(A), and the order fs subject to

statutorily-imposed restrictions.
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This capsutation indicates the singular and narrow vole of SERB under
R.C. 4117.16(A), SERB's responsibility is to answer one question: Does the
strike create a clear and present danger to the health or safety of the
pubtic? The effect of an affirmative answer is to trigger a statutory right
in the public employer (COTA) to seek enlargement of the time of constraint
put tn place by the TRO.

The answer to the duestion requires an assessment of the evidence.?
For reasons adduced below the avidence will Qég support an affirmative
answer.

The question 1s answered, "No."

111

There is a significant difference between the initial responsibiiity of
the Court of Common Pleas and that of SERB. The Common Pleas decision to
issue a TRO depends only on a finding of probable cause. SERB is required
to "find" not just "probable cause" but to determine whether a clear and
present danger actuvally "exists." The difference is the difference between
"probability" any "fact." 1In the usual case "probable cause" findings are
ex_parte and do not require evidential welight sufficlent to determine the
ultimate issues. On the other hand, factual deferminatlons in the present

context must be supported by the greater weight of the evidence® developed

*An arablc numeral preceded by TRO will indicate a page number in the
transcript of the proceedings in the hearing for the temporary restraining
order, If the prefix to the arabic number is D, the reference is to the
transcript of the evidence in the SERB determination hearing.

'SERB has determined that the proper standard of proof in clear and
present danger determinations 1s by a preponderance of the evidence.
"Greater wetght" is but another way of stating the same standard.

L
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Consldering the Implications of "clear and present danger” fn
conjunction with the gravity of the statutory objective - the protection of
the "health or safety of the public" in the face of a strike that 1s legal -
there is a compelling conclusion. That s, that the statutory “clear and
present danger" contemplates a powerful 11fe, body or property threatening
condition both obvious and imminent. And the threat must imperil a broad
and substantial range of persons in the community. The phrase "of the
public" does not imply that only catastrophic threats to safety or health
warrant conclusions expanding the injunctive power. However, 1f the
"sublic" aspect of the threat to health or safety is to have any nexus with

logic, 1t must ipvolve a magnitude that is more than random individual

hardship and more than mere inconvenience. Thus, the words of R.C. 4117.16

clearly express a concern for more than routine effects, but the statutory
language does not declare a condition per se hazardous by providing special
treatment for "clear and present danger" strikes. For when the General
Assembly addressed per se public dangers, 1t proscribed job actions
altogether. The-prohibition of strikes by safety forces demonstrates the
point,*®
v

White the phrase “clear and present danger" may have some status as a
tarm of art, it does not deliver a precise Instruction. Indeed, the concept
was introduced to constitutlonal law with a caveaf ‘aga1nst mechanistic

application:

SSee R.C. 4117.14(D)(1).
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“The question in every case is whether ... [the actlon occurs] In
such clircumstances and [the actions) are of such a nature as to
create a clear and present danger that they will bring about the
sgbsta;nsive evils that Congress has a right to prevent." (Emphasis
added. ' L

That admonition was delivered in a free speech context but its emphasis
on the proltean quality of applications of the "clear and present danger"
standard, necessarily dependent upon varying factval conditions, emphasizes
what should be obvious. The facts are crucial ir every decision.

VI < |

The evidence in this case was principally of two kinds. One variety
consisted of informal compilations of hearsay evidence indicating that the
poor, the. {11, the handicapped and aged are, in one way or another,
inconvenienced by the COTA strike in getting to work, to doctors, to drug
stores, to groceries or to hospitals (See, for example, TRO 15-20, 29-34,
56-58, 60-61, 71-73, 75, 77, B81-83, 153-163, 167-174, 201, 204, 206,
210-211: 0 18-25, 32-36, 38, 43, 57-63, 86, 88-89, 93-95, 118-125, 129,
131). The second varlety was composed of individual testaments to the
same kinds of difficulties.

No doubt many individual 1instances of hardship or inconvenience exist
that are regularly alleviated by public transportation. It is also clear
that many individual cases exemplified in the record could be, and shourld
be, addressed by special, emergency community services. For example, some
witnesses described potential health episodes so hazardous that ambulance
service with medical auxillary help (not avallable from COTA) would be

required whether COTA was in service o* not. There was also evidence that

SJustice Holmes for the Court in Schenc v. United States (1919) 274

ﬂ

e
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some of the witnesses failed to take advantage of community accommodations.

These omissions may be due in part to a lack of effort. However, they

seemed, from testimony, to be attributable to fallure of knowledge. The.
existence of community resources of vartous Kinds had not come to the
attention of those who need the services. D 200-202, 248-249. Hhatever the
cause, the petitioners adduced 1little or no evidence that service
alternatives to COTA had been tried and exhausted. And there were no
sctentific surveys to support the proposition tha‘t large areas of the needs
of the poor, jobless, homeless, handicapped, stck or aged went seriously
unaddressed hecause of the lack of bus service. Nor was there any evidence
that the broad—based social problems inherent in being poor, Jobless,
Q» homeless, handicapped, sick or senior would evaporate upon the cessation of
the job action at COTA.

There was no evidence that COTA delivered any health services divectly
to the public as part of COTA's standard provision or offi<e. It is clear,
for example, that alternate transportation (not COTA) i< summoned in medical

emergencies. And there was no evidence that COTA ard its employees provide

security against fire or civil disturbances, nor even supplement the health
or safety personnel, in any of the communities COTA serves.

Although the necessary proof to estrulish clear and present danger may
be very difficult, difficulty does not cure lack of proof. The cessation of
COTA's services may clearly inconvenience the pubiic. However, the case was
not made that the public health or safety was currently in Jeopardy or
likely to be. Thus, the record does not meet the preponderance standard

Q required +c entitle the petiticner to the authorization it seeks.

19
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danger to the health or'safety of the public.

Authorizatlon to COTA under R.C. 4117.16¢A) ts denied.

: : Sheehan, Vice Chairman, concurs.
£
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