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DAY Chalrman; SHEEHAN, Vice Chairmen; and FIX, Board Member;: concur.
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APPEAL OF SPBR DECISION TO COURT

STATEMENT
July 20, 2011
Case Name: Luke Johansen v Ohio Department of Transportation
SPBR Case Number 2011-REC-03-0063 & 2011-RED-03-0064
Court Case Number: 11 Cv 008283
Court Franklin County Court of Common Plea;s

345 S. High St., FL 1B
Columbus, OH 43215-4544

Administrative Costs to Certify SPBR Case Record to Court

Transcript of SPBR Hearing: NA
Copies of Documents: | $8.50
Shipping and Handling: NA
Total: $ 8.50
Amount Paid: $25.00
Paid By: Michael Moses, Attorney
100 East Broad Street
Columbus, Ohio 43215
Balance: $ 16.50

ENCLOSED PLEASE FIND A REFUND OF THE BALANCE DUE FOR OVERPAYMENT OF
COSTS. IF YOU HAVE ANY QUESTIONS, PLEASE CALL SPBR AT 614/4667046.




STATE OF OHIO
STATE EMPLOYMENT RELATICNS BOARD
In the Matter of
State Employment Relations Board,
Comptlalinant,

and

i .;:“ : , ' Mad River-Green Local Board of Education,
Respondent.

E CASE NUMBER: 84-UR-11-2393

OPINION

-%Day. Chairman:
:;-In this case a unique question is presented:
o Is 1t an Unfalr Labor Practice for an employer to contract with a local
- yfuhidn (deemed certified under the Ohio Collective Bargaining Act) which has
| changed its national affiliation outside the procedures provided by the Act?
o Fér reasons to be adduced below, such an action by the Employer

‘".  constitutes a refusal to bargain and is a violation of R.C. 4117.11(A)X(5).

I

The pertinent facts are these*:
“1. Since 1968, the Mad River-Green Local Education Association (MRGLEA

G
or local) has been the recognized exclusive bargaining
representative for the employees in a bargaining unit composed of
full time and reqular part time certificated personnel employed

" under contract as classroom teachers with the Mad River-Green Local

- Board of Education (School Board or employer).

“*In compliance with Ohio Revised Code, Sec. 4117.12(B)(3).
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. On ‘Sept. 1, 1983, the school board and the local excuted a
. ¢ollective bargaining agreement which became effective Sept. 16,

" 1983, with a termination date of August 31, 1985,

On May 14, 1984, a letter filed with the State Employment Rel;tions

Board (SERB) stated that a written contract was in effect between

the board and the local affiliated with the Ohio Education

‘Assoclation/National Education Assoctation (OEA/NEA).  An OFA:

uniserve consultant was named as the filing party's priﬁfipal
representative (See Exhibit 6).'

At al) times relevant to the decision in this case, the ldcai Was
affiltated with OEA/NEA until on or about October 25, 1984.

Sometime in August of 1984 the local conducted a straw vote of all
teachers in the district. The vote was by secret ballot and was
tallied by the local's executive board. The Issue canvassed was a
change in affitiation and the straw vote indicated that a majar1ty
of the teachers who voted favored a change from OEA/NEA to
OFT/AFT.?

In 1984, the local's constitution could be amended by a vote of two

' thirds of all members present and voting. A members only vote was

'The collective bargaining agreement between the 1local and the board
“Andicated that the local was the exclusive representative of the board's
- full time and reguiar part time certificated personnel. However, exhibit A
 ‘ynder the rubric "recognition process" stated that the employer recognized
that the local was affiliated with OEA/NEA (Joint Exhibit 3).

. 5Tbe"resu1is of the straw vote were 98 for change to OFT/AFT, 23 against
“change; 1 ballot was vold and 23 did not vote. (See fn. 4 of the report and

-rfifrgCOmmendat1on of the hearing officer citing Joint Exhibit 39.)
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taken on a change in affiliation and ninety teachers attended the

* OEA/NEA to OFT/AFT.?
7. " The president of the local sent the newly voted constitutional

E amendments with a letter to the superintendent of schools informing

bargaining agreement be changed to reflect the new affiliation. It
| ~was done. .
33} After the vote to change the affitiation, the officers of the local
A -remalned the same.
9. After the 1983-85 contract terminated, the local (now
| MRGLEA/OFT/AFT) and the School Board negotiated a new collective
bargatning agreement which was to be in effect from Sept. 1, 1985,
through August 31, 1987.*
11
>"The posture of the facts gives rise to other questions subsumed under

the issue stated in the initial paragraph of this opinfon. The subsumed

. . questtons are:

1) If a vote of disaffiliation and reaffiliation were permissible, was

_ it proper to confine the voting to members only?
2) j'Has the 1983-85 collective bargalning contract between the local

and the board a bar to the board's recognition of anuther employee

The taliy was 76 for the change 14 against the change. Footnote 6 of the

hearing officer's report and Joint Exhibit 40.

- "“See.Hearing OFficer's Finding of Fact No. 20 and Joint Exhibit 11.

meeting. The resutt of the vote favored change of affiliation from

him of the election results and requesting that the collectivé;
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sentative during the 1ife of the

"organ\zatibn as the exclusive repre

" contract?

| if suﬁh recognition were a bar to the recognition of ahother

employee organ1zation, was there, on the facts of this case; such
ange of recognition or was 1t the

n involved tn the ch

. éh 6rgan\zatio
same organization with a meve change of name?
n, was the recognition-

ed a nev organizatio

1f the recognition involv
if it were,

74)
©a violatlon of Sectlon 4 of the temporary yaw® and,
_what remedy 1s available to redress the 1icit conduct?
111
.. The first of the subsumed questions ralses a question vitally concerned
117 provides no direct answer to the

n affairs. Chapter 4

sdiction in such mat the 1imited

L wWith {nternal unio
tion of gERB's Jurd ters except perhaps

provided in R.C. &%

S ques
of a union's gecision ON

U authortty 17.09¢0) for review

That authority does not reach the

ts fnternal procedures.

" rebate under

¢sue arising

. question heve.
ermine 3 gimilar 1

~ The Supreme Court had occaston to det

elations Act in NLRB V.
P- g-1147. Whil

Financia\ Institution

he National Labor R
(1986) 46 ccn s. Ct.

e SERB 1S administering

S ‘undér t

3 E:"-' gmployees gVl
a recognition through a written contract, agreement,
b piic employer to an employee
tradition, custom,

sgection 4. wpxclusiv
a pu
through
as been the

or memorandum of understanding
the unit is

o grganization whether
practice, 1 or negotiation
' zation represen ng all employees in
(8 of gection 4117.05

{zation h
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a dlfferent statute and is not bound by Supreme Court of the United States
'fadjudicat!on except on matters applytng the United States Constitution and

' :"féderai'questlons. the ratlonale of decision in the Financial Institution

"figmgloyées-is persuasive. Hithout repeating the rationale SERB follows it
: éhd adopts fhe conclusion:
| “He hold that the board exceeded 1ts authority under the act
requiring that non-unton employees be allowed to vote for
affiltation before it would order the employer to bargain with the
afffliated unton."*
Accordingly, the confining of voting rights for the affiliation issue to
_Aunlon members was an internal unlon affair absolved from SERB regulation or
~ Anterference.’

| v

- At the time the affiliation vote was taken, a contract was in effect
.betweén the local and OEA/NEA.  The conventional wisdom f§n such
c|rcum§tances fs that the collective bargaining agreement is a bar fo a
currgnt change n the representation status of the union which holds the

‘contract. So the question narrows. Has there a change in status by the

vote to changevafflllation or was there a simple change of name?

_?NLRB v. The Financial Institution Employees, supra, B1165.

’The Financial Institution Employees case, except for 1ts holding on the
question of not aliowing non-union employees to vote, is a very different
case from that under consideration here. The present one does not involve
stmply the affiliation of a local union with a national. Rather there fs a
“question of. the propriety of an employer's recognition and bargaining action
durtng a contract perfod when an affillated local union with which it has
. contracted changes its affiliation from one national union to another. The
difference fs as great as the difference between a confrontation between two
unfons and a simple change ‘of name can be. _

4
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from one to another the ansuer to the question wou}d be relat!vely easy

;{This s the purpose of the contract bar principtle.
' ' v

'unnegessary to elaborate all the advantages which a natlonal connection

“w

“f routlne , function providing amenities.®

Morer +« changes of affitiation were to be allowed to come about

S;uithout regard to the processes provided under the statute, the stabtlity

‘objective of the law would be seriousty impeded. This does not suggest.that
““!tab!l1ty 15 important enough to Justify a contract bar principle and
trequlre that representatlon be maintained unless and unttl a change In

7 ertification has been achieved through the statutory electoral processes.

- Aﬂfparent union may provlde ftnancial support during Job actions

vlegis!at!ve Iobbylng “This 11st Is not intended to be exhaustive.

g If the local had heen attempting an. tnttlat afflllatton and not a chapge

_:vIt' clearlv eould be the same organlzatlon unless, perhaps. a- close vote;i
;coupled with other unusual circumstances indicated that a quest!on of new:;_
:;reprnsentatlon was presented In any event, the Ohio statute -providesfiN
:;progeouratx‘methods for determining whether the existing certtfication é}
“fﬂtetatnshlts2VItality The statute does not set representative status |nwff

ei}obsidian but attempts to balance reasonable stability wtth orderly change.{fv

A change in affiliation from one natlonal union to another 15 not merely-h:
l;a. change in neme. Nor §s it the fact, as the local argues, that- anj

;fafftltation is only a process of contracting for services. It s =

“btings a 'acal. For it is clear that affiliation \nvolves far more than a .

ai_local's affil!ation stays tn place forever. Tt fs to suggest that -

. s

:negotiating assistance, expert negotiators, economic data to. SUpDOrté:.;;1
‘contract “demands,- legal representation in a variety of situations, and: -
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"VI

effectlve date of the statute (as is the case here) Is deemed cert!fted and

ctearly not met.
' VII

The problem In this case must be resolved in a way which takes account

;of the respective interests of the respondent, OEA/NEA, OFT/AFT, the loca}
reand the members of the bargaining wunit. A complicating factor fis the 7

ﬂtstehce of the current contract between the respondent and MRGLEA/OFT/AFT.
'_Athe_sitvetlon {s novel. The'remedy must be novel to match 1t.

VILI

}!statute and the rules

'“ﬁfTh statute provides n R.C. 4117.02(H)(8) that - the  Board may

oﬁetffﬁgpprqgfjete to carry’ out Chapter 4117 of the Revised “Code."

A newlorganlzation is |nvolved in the change effected by the vote Inla.

-case. This 1s 5o because ‘after the vote an entirely . different entity;“.

that;conditiqn-cohtinues unfess, and until, a successful challenge by a new

entlty has been certifled formally by SERB. Sectlon 4 conditions were

", The authortty for the creativeness of the remedy comes both from the‘

?chMulgate.v amend, and rescind rules and procedures and exerclse othér

f1n the stabtlity objectlves of Chapter 4117.

ugra Section 4 s a transitional. proviston intimately .

‘% 1nto the relat1onst1p 1+ provided ‘different serviceg; d'fferent,‘ghp'E'
supportﬂ nd different tnvestments in time. These facts compel a conclysion:
that ‘temporary Taw Section 4 was violated * For, under that section; a. =

| ion holding cont'actual relationships with an employer  before thefff?l‘Ja

'fpldvee‘ofgentzation has displaced the deemed certified one and the neyl_
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