West Carrollton City School Diatrict, £
Employer.

CASE NUHBERS 85-UR-11—4675
S 85-MP=10-4583
86"!‘139'4"0449

,BIRECTIVE'CRARTIHG WOTION ?OR CL&RI?ICA.TIGN= BISMISSINC ROTICR .
TO: NEGOTIATF AND -DENYIRG MOTION TO STAY THE STATUTORY IMPASSE PROCEDURE
(Op:luion Al:rached)

e ore: Chairman Day, Vice Chairman Sheehan and Board Member Fiz' May 8

; a wmotion to dismisa Case No. 85—HF-—10-4583, and a
a stay the dispute resolution process in Case No. B86-MED-4-0449 .
dispoaition of the motions to clarify and to dismiss. For reasons’
in the attached opinion: (incorporated by reference), the wotions to
These actions render the motion to stay.

N\
JACK G DAY CRAIRMAN

x eertify l?,t this document was filed and a copy served upon each party
day of June, 1986. '



ATE;EMPLOYMENT RELATIONS .BOA D

':In ;he Matter oF

.Ohio Association of Public School Employees. '7'
Employee Organizatton.
and

f Hest Carrollton City School District

Employer.
- CASE NUMBERS:

85-UR- 11-4675
- 85-MF-10-4583
86-MED-4-0449

OPINICN

‘ V-are here for the diSposttion of three motions. The motions
lnterrelated .Jhe-f1rst.asks for clariftcation of the order of the
tate Employment Relatlons Board (SERB or Board) dismissing the unfair labor

ractlcercharge'(ULP).1n Case No. 85-UR-I}—4675. The second seeks dismissal

f Medtation ;Case 85 MF - 10 4583 and the third, filed in case numbe%

B” MEO 4-0449 requests a stay pending disposition of the Motion For : .;j

lartfication and the Motion To Dism1ss.

For.reasons assessed be]ow the mottons to clarify and to dismiss are

:These act1ons moot the Motion To Stay. Therefore, that motion is : .};

dismissed
I
The Motion For Clarificatlon
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ol ective‘Bargaining Act (Act or statute)

uThe agreement contained a Ciause XXXVI with this pertinent language
fﬂThis Agreement shall be effective as of January 1, 1984 and shall .
.‘rema¥n:.-in ‘effect through December 31, 1985 and for yearly periods
~-from.:year 'to year thereafter, unless either party shall giva the
fother written notice of its intention to terminate this Agreement
not “more’ than one “hundred twenty (1200 days and not less than

‘]ninety '(90). days prior to the expiration date of December 31, 1985, -
Jor the . end of any yearly extenston period.. S

:Association (NCEAIUEA) filed a petition for representation election on
iSepterber 25, 1985 This action was within the statutory window period. It
‘:fodnded a good faith employer aoubt that OAPSE continued to represent a
’meajority of the employees tn the unit involved, mandated neutrality for the
femployer pending resolution of the representation issue' and resulted in
;the dismissai of QAPSE's Unfair Labor Practice charge that the emplioyer was
: :refusing to bargain. However, these were not the only consequences of
: ..;QHCEAIOFA'S petition for representation.

: That petition rendered the OAPSE 10/30/85 untimely Notice to Negotiate,

' "fﬁ'a fytiie.act and a nullity. And, for the same reason, the notice would have

- -‘See Ohio- Association of Public School Employees v. Cleveland School
- DAstrict Board of tducation (1985) 2 OPER 2083, VII 63.
The employer recognizes this position and argues it forcefully in its

”ﬂ',;memorandun are -inexplicably unnumbered, but the argument appears on what
-,_would be Pages 2and 3 had counsel chosen to paginate the document.

‘..eelrent) reached before the effective date of "the Ohio Public Employee

fDn October 30, 1985, the union filed a Notice Yo Negotiate. 0bviou51y.:"
he notice did not meet the requirements of Clause XXXVI, and the operation .
;otvthe ciause would have extended the CBC until December 31, 1986 but for

;the- action of a rival union, That wunion, Hest Carrollton Employees

. Memorandum - In Support of Motion (for clarification). The pages of the
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3 neen ineffective. even if timely The petition also prevented a year—IOng

uestion was resolved, there was an hiatus during which bargaining on new
' terms and conditions was tolled.

" Nhen OAPSE won the representation election and verified 1ts status as
_fthe majority collective bargaining representative in the appropriate unit,
‘Lthe tolling ceased and the status quo ante was restored desplite the
;oxpiratlon of the CBC on December 31, 1985. The terms and conditions of
{that expired agreement will continue. The parties must negotiate until a

' finev agreement is reached or statutory impasse procedures exhausted.® Thus

. *During such a suspension what is the status of the terms and conditions
.of employment in the bargaining unit? This problem has been posed and
.. answered in the private sector. In Producers Dairy Delivery v. Pension Fund
-~ 4(9th Clr.  1981) 108 LRRM 2510, 2512 the United State Court of Appeals had to
- declde whether an 2mployer was required to continue payments into a pension
vt trust.under an expired collective bargaining agreement while negot ations
- ‘for.a successor contract continued. They held the payments should continue:
AL here the payments were made in conformity with the terms of an
" expired written agreement during the course of <coilective
" bargaining negotiations. It is lawful for an employer to continue
. the .payments under these circumstances. Furthermore, it would
L7 constitute’ an unfalr labor practice If the employer failed to
© " tontinue . making the contributions under those circumstances.
.~ During the neqotiations foliowing the expiration of a collective
 bargalntng. agreement, the emplcyer is required to 'maintain the
<0 status  quo_as to wages and working conditions.' Peerless Roofing
-+ Co., Ltd, v. NLRB, 641 F. 2d 734, 736, 107 LRRM 2330 (9th Cir.
1981).: The obligation to maintaln the status quo encompasses the
obllgation to continue making pension fund contributions. Id.
This - oblfgation continoes until negotiations reach an_impasse.
“Hinson v. NULRB, 428 F. 133, 73 LRAM 2667 (8th Cir. 1970)."
(Emphasis .added.)
- It ¥s clear that the "collective bargaining agreement surviveld] its
-_' expiration date for some purposes." Peerless Roofing Co., Ltd. v, NLRB,
- -supra. -Because this “survival for some purposes® principle comports with
e the objective of stablllzlng labor relations, SERB adopts and applies it in
i -the present case.

- R
[
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extension ‘of. the Collective Bargaining Agreement under Clause: XXXVI Inléwfi
addition, for the period ‘from September 25, 1985 until the representation
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indow pariod in cisuse XOVI s still dn place. But'a~pract|calf~_‘.'-'.-‘

ap;fgpriate. SERB deems the certtfication date to be the more loqlcal ongi
be¢$u§§?cer£1f1catlon officially reconfirmed the majority status of OAPSE\
the
!985. will be establlshed by SERB order as the new date for the window
per!od A8 begin. It follows that when OAPSE flled a second Notice to
Néﬁéffkféjon April 11, 1986, It was seasonable and the union and the school
bﬁéré wqfe'bosltloned for negotiations for a successor contract.
";,Thgfkbtlon For Clarificatton is granted. For the reasons given, the-
iqné—y?ar.extenslon of the CBC was blocked despite the incumbent's untimely
ét;éﬁﬁt'fo ré-open. But the expiration of the agreement did not mean that a
a*téfm aﬁd Eondition vasuum was created. For the reasons assessed in footnote.
"7i_,fexisting terms in this case continue pending settlement of new terms or
15;flstatutory lmpasse

B II

The Motion To Dismiss

_‘.  The OAPSE attempt to open negotiations was flawed but in any event was a
r*{f4tgﬁij|ty. The employer, harboring a good faith doubt of the incumbent's
'1Q:¥‘m§j§rity'status. could not have negotiated even pursuant to a timely notice
. -1wifhoh£ rfsklng an unfair labor practice. It recognized this and apparently
:?f‘{yqﬁldﬁnotihAQe negotlated even had the notice been timely. For the timely

" FilIRg-of the rival unlon's petition for representation election coupled

iincumbent union. Accordlngly, the certification date, February 20, s



To Stay has no basis. It ts dismissed for mootness.

“*Hhether .the; parties have a mutually agreed dispute settlement process
sUpercedlng;the statutory 1mpasse procedure ts an 1ssue not presently before
the Board:"
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