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·. ''ohfdAs~oclation,.of Public School· Employeesi. 

··.' 
Employee Organization, 

and 

Hest Carrollton City School District, 

Employer. 

·CASE NUMBERS: B5-UR-ll-4675 
85-MF-10-4583 
86-MED-4-0449 

OPINION 

here :for the disposition of three motions. The motions 

The first asks for clarification of the order of the 

Re 1 atlons Board <SERB or Board) dl sml s sIng the unfaIr 1 abor 

<ULPl In Cas~ No. 85-UR..:ll-4675. The second seeks dismissal 

filed In case number 

requests a stay pending disposition of the Motion For 
. . ' . i ' . 

and the Motion To Dismiss. 

'r~asons 'assem!d below, the motions to clarify and to dismiss aro 

'' ·,11r:•nt,o·, L These actions mOot the Motion To Stay. Therefore, that motion Is 

I 

The Motion For Clarification . 

.• . The Ohio Association of Public School Employees <OAPSE or union> and the 

Carrollton School District Board of Education <employer or 

wei'~ patties to a .collective bargaining contract (CBC or .· ', ' . 

· . . ,,.· 
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' 'X:.,~.~I,ttt~lniehtl . reached before . the effect.! ve date of the Ohio Pub ll.c Emp loytu! 
~~ii::'•\'::;•::<'<.' · • '1~. B~i9afn\ng Act <Act or statute> . 

. :'rhe; ag~eeme~t contained a Clause XXXVI with this pertinent language: 

"Thl's Agreement shall be effective as of January 1, 1984 and sha; 1 . 
' remaln·.ln)effect through December 31. 1985 and for yearly periods 

.. from •year to year thereafter, unless either party shall give. the 
· ·'other written notice of Its Intention to terminate this Agreement 

riot more than one ·hundred twenty <120) days and not less than 
ninety (90) days prior to the expiration date of December 31, 1985, 

. or the end of any yearly extension period .... " 

··.··:,on October 30, 1985, the union filed a Notice To Negotiate. Obviously,· 

.:.•th~'notlce did not meet the requirements of Clause XXXVI, and the operation· ···.· ... 

•.· · .''/~f the. clause would hal'e extended the CBC until December. 31, 1986 but for 
::-:_~._ . ·:L· -~{. ·:-, 

... ' ... : > 

... the' action of a rival union. That union, Hest Carrollton Employees 

;·';tt:':,, AssOciation <HC~AIOEA> filed a petition for representation election on 

. ,,, J, September' z5, 1985. This action was within the statutory window period. It 
, .. _ ... ,_ ... ··'<:'}·,·::·-; ,>;·, .. · ... 

··· •· founded a good faith employer ooubt that OAPSE continued to represent a :·, _:· .. ·. . . 

majorHy of the employees In the unit Involved, mandated neutrality for the 

.· : e1nployer pending resolution of the representation Issue' and resulted In 

· 'the diSmissal of OAPSE's Unfair Labor Practice charge that the employer was 
:_. :. . .. . 'r~fllslng • to bargain. However, these were not the only consequences of 

.. ·. ioJCEAIOEA' s pet I tlon for representation. 

~:-v-. :· .. ': 
';t·;·: .. 

·• • , That petition rendered the OAPSE 10/30/85 untimely NotIce to Negotiate, 

a futile act and a nullity. And,· for the same reason, the notice would have 

'See Ohio· Association of Public School Employees v. Cleveland School 
· District Board of Education <1985> 2 OPER 2083, 'JII 63. 
· Jhe employer recognizes this position and argues It forcefully In Its 
He.inorandum In. Support of Motion <for clarification>. The pages of the 

. memorandum are ·I nexpll cably unnumbered, but the argument appears on what 
wou.ld be Pa..Jes 2 and 3 had counsel chosen to paginate the document. 
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:::·• ~\'':· • .:;·}~;~en lnef',ecJive, ~yen If timely. The petition also prevented a year-long. J• \l 
···:•.· .. '\(.~:extension of. the Collective. Bargaining Agreemeilt under Clause·xxxvr • In•··; .' ·· 

'•\'addition, for the period from September 25, 19115 until the representation 
,: ' .. ' . . 

.:.; \ques.t1on was resolved, there was an hiatus during which bargaining on new 
,.•" 

. ·'·· ,_ .. ·. . . . 
'··terms and condl.tlons was tolled . 

· .. ·· . :. .. . 
'' . 

. · When OAPSE won the representation election and verified Its status as 
' . . ' . . 

the lllajortty collective bargaining representative In the appropriate untt; 

· the t.olltng ceased and the status liJ!Q ante was restored despite the 

'\ 

J. ,, 
. it. 

\" 
;• ·.• . 

·· expl rat ton of the CBC on December 31 , 1985. The terms and condl t Ions of .: , 
' . ' . . 

· .. • ,;>that eKplred agre~ment wl II continue. The parties must negotiate until a 

. ri~w ag;eemerit Is reached c:-r statutory Impasse procedures exhausted. • Thus .:- .. ,· .. · 
\;~: :.: :.--.·' :•During such a suspension what Is the status of the terms and conditions 

' ·.· .. ··.of' employment In the bargaining unit? Thts problem has been posed and 
· ... ' . ·: .ilnSWered In th~ private sector. In Producers Dairy Delivery v. Pension Fund 

· · '•<9th Clr .. 1981) 108 LRRH 2510, 2512 the U~lted State Court of Appeals had to 
.·.-, ·.· · decide whether an arnployer was required to continue payments Into a pension 

',' ·· ·' ti'u~L.under an expired collective bargaining agreement while negot · attons 
for \a. successor contract contl nued. 1 hey he 1 d the payments should contl nue: 

:; ·· · ·.{ ,. .. ,",; •• 
1
; hedre th

1
e payments were madde t

1
n conftohrmlty with thef ter"!s

1 
of

1
an 

· · . exp re wr tten agreement ur ng e course o ~o1 ect ve 
.;.i. '·' :, i . bar.galnlng negotiations. It Is lawful for an employer to continue 

.,. . , the· payments under these circumstances. Furthermore, It would 
\ '' .. constitute an unfair labor practice If the employer failed to 

,.··· 

' '-'. ·continue . making the contributions under those ctrcumstancl's. 
J · ; · "· ··" ( ·.During the negotiations following the expiration of a collect lYe 
·. ·\. bargaining. agreement, the emplcyer Is regut:·ed to 'maintain the 
· · · · status quo as to wages and working conditions. • Peerless Roofing 
, ,. · Co., Ltd. v. NLRB, 641 F. 2d 734, 736, 107 LRRH 2330 <9th Ctr. 
·, 1981>..· The obligation to maintain the status quo encompasses the 
;i:;:{ obligation to continue md!r-lng pension fund contributions. Id . 
. .. ,. · ThiS obligation continues until negotiations reach an Impasse. 
;:·:i : ' . n~:~~s~~· d~~:::) 428 F. 2d 133, 73 LR~'I 2667 (8th Clr. 1970>." 

· •... ·.··.].~.·:>' ·.: .. ~··.····.:·.:. .. It Is clear that the "collective bargaining agreement survlve[dl Its , -., ·. expiration date for ~ome purposes." Peerless Roofing Co., Ltd. v. NLRB, 
. s~pra •.. Because this "survival for some purposes·• principle comports with 

. : ... t e objective of stabilizing labor relations, SERB adopts and applies 1t In 
·: t~e present case. 

··.'":· · . .:. 
· .... \ ,.··.,. 

·' 
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In Clause XXXVI Is still In place. But a, pract.lcar.· ' 

. stl~fi,;i~~alns .. /on what date did the wlndoll period begin to run? . Either 

the election or the date of certification are.· arguably 

SERB deems the certification date to be the more logical one< 

;:·~~ca,us.e certification officially reconfirmed the majority status of OAPSE, .. ·; ;' 

· . Incumbent union. Accordingly, the certification date, February 20, 
. ,·· . 

be established by SERB order as the nell date for the wlndoll ·'· 

begin. It follows that when OAPSE filed a second Notice to 

~.Negotiate on April 11, 1986, It was seasonable and the union and the school 

board were positioned for negotiations for a successor contract • 
. ' . ; . 

·. Th1i"Motlon For Clarification Is granted. For the reasons given, the 

one-year. extension of the CBC was blocked despite the Incumbent's untimely 

~ttempt to re-open. But the expiration Of the agreement did not mean that a 

. > term and condition ""':uum was created. For the reasons assessed In footnote_ 

'zr•exlstlng terons In this case continue pending settlement of new terms or 

•.'. sta~tlt~ry Impasse. 

II 

The Hotlon To Dismiss 

The OAPSE attempt to open negotiations was flawed but In any event was a 

nullity. The employer. harb<>rlng a good faith doubt of the Incumbent's 
.- ·'· ..... 

· . majority status, could not have negotiated even pursuant to a timely notice 

wl.thout risking an unfair labor practice. It recognized this and apparently 

. · would not have negotiated even had the notice been timely. 

·.• 

.~_£, 

.:.JV. . •' . 
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·Imposed , neutra . 

· .. ftr~L~Jic~\~ Neg~fi~te;.·· 
.85'r11fi-JO'~!I!i83'· \l;u·. imprp~identJy; .l)p~ned~ 4 The . motidil to :. 

·-·.·, 

__ .· . 

... · -_. _·-.·· 

III 
·- __ .... 

· .. ,.. 
Th·e Hotlon To Stay ,_·, 

the motions .for clarification 

no basts. It Is dismissed for mootness. 

VIce Chairman, and I' IX, Board Member, concur. 
···•-;-

. . ·. --~ .· . 

. . 
. ''.: 

supra. 

have . a mutually agreed dlspu~e settlement process 
Impasse procedure ·Is an Issue not presently before.· 

.·: 
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·;-· 
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