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.. . : .. !i~TE 0~ ;o!fiO , . ... ... . 
. STATE EMPLOYimltt IU!LATIONS BOARD 

':J:ii th~ Mattet of .. 
.··· .· 

···:~ ... 

....... '·' ,. ' ...... 
'• •,'·" ' 

State F.mpi.~;;.i~n~ ~~lations Board, 

.. ~ .. :eoa~pJ.&inant, ··. 
·.· ..... ' 

· .· .. Lorain· Etlueatiori. A~sociiltion, · 

I' 
· Charging Party, 

Vs • 

. · .. . Lorain City School ili!itrict Board of l!du~ation, . 
. 

..... 
::.··· .... · 

l!~"f~re: ChairEDan 
. : . .,~n:u'l9j. 1986. 

. . 

• Respondent, 
· ..... 

Case Number'84-UR-08~1770 

ORDER 

(Opinion Attached) 

Day, Vice ·Chairman Sheehan, and .Board Meaaber Fb;- ' . · · . .· .. 
. . . . 

' . . . ..··'· 
. . . . . . 

i4, 1984; the Lorain Education Association (Association) filed.• ·· 
_un:fa1r. labor practice charge against the Lorain City School District<· 

·.··•·.•·-.y~:~:J~~·-··· .. ·Education· •. Pursuant to Ohio· Revised Code Section 4117.12, the 
............... _;,. an ,investigation. of the _charge and found probable cause, to. 

unfair labOr 'practice had been coaaaaitted. . Subsequently, a : 
.. iss1,1ed illeging that. Respondent bad viola-ted Ohio Revised code 

OS(A)(l)' and (A)(5) by hiring health aides to perform the llork:' 
by full-,Uaae bargaining ·unit nuroes and refusing to 

· ... _uu_u~ .. i:he matter, The matter lias heard by a Board hesdng officer., . 
. . .. ' ,. . . . . ._ 

bas· re'V~ewed· the l'eC~rd, the hca.ring officer's recommenda-tion, . 

.. the recoiluDeildatiori,- and responses. For the reasons· set forth•. 
atl~ac:hed opinion;· incorporated by. reference, the Board approves the . 

.•••. ~:;:~;i~eiao~ltiE1c:er's findings· of· fact, conClusions. of law, >and ·ordon;s the 
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.· . 

. · .. ': 

. 



,,,,,,,,,oc·c: :·:.;;,.,;a·.·~h';. A~•ll:oii:l:n& af'fi;riU,H·.-e·.· ~C:t:ion: 

. ~til I.oraib ci.:·Y 
Edu~afto~ • of~ice~ . ~.11:<1, .. 

,sciioo:Lii the Notice . · to. · Employees 
. Board stating . thai: the .. 

cease and desist from the : : 
·forth ·'·i'n ·. raragraph, (A) .a11d• .. ·. sliai.t··· 

. · ,affil'IIIBtive action set· . forth., iii.' 
par<igl;aph (B). 

·, ,.; ., 

:Iaimediately . ·~ngage in collect~ve b~rgainlnfl 
. liegoi:iat:lona·. pursuant to; Chapter 4117/ of . thiil 

• . Ohio i.teyised Code. · 
; . . . . .. ·:··.' . ,• .. '•, 

· • (3) ltolllediately cea.se the use of non~bargain:i.tig · .•r· :'unit personnel for the performance of. 
•. · barga:l,nill&' .. 9.nit ... work 8,!! assigned the schc.ol > ;. .nurses prl11r to the 1984-8.5 school year. 

ao·~~dered,' . . .·:· 

'cliairmari'; and. FIX; B?ard Member, concur • 
. , ' 

.. ,· ··.·o ~·. M.• cu ..• ··,.· .. · .. ·.·····.•• .·· .. ·.· . 
~ ~ . ·. . 

'J'"'AC"'K,....;.G..:..c,D"A""Y'"', 'c~JW~:;;RMAN;;u:-;;-. ·... · . : 

':.·. 

~·:. ' 

,<·. 

.~· 
JA F. 

.. :· .. 

~age 2.of~ 
·;:.:' 

.... 
·····' ... 

· ...... ' . .: 
"",,· 

;'·: .·._.;;. ·,····.· 
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·.,•' ·.·.'·.· 

State.Emp~oiiDent Relatf.o~s,iloard, .. '.' " . ' ' ''• 

•'\'• 

•'· .. 
,, . 
'~ ' 

at{d 
; ... 

"' . ....,, ....... c:i.ty Scho~l Dlst~ict Boilrd of Edu~ai:ion, 
:. '., 

bripond~ilt, · 

',·, aud 
"'i'· 

toi:a"iu Education Allsociatiou; .. ' . 
.. . 

· .. · Chllt:Siilg Pat:ty. 

.. CASE NUMBER: s4.:.UR-08-1770 

;.· .. · .. 
OPINION 

case ·is whether :the e111ployer, 

Educatiou, .·· ·. tllfused to ·. bat:gain 

... ·. 

.,·' 

Lora in City Sc:hci~l 

with the e111ployee 

Aa~odatio~, in violation of O.R.C. Secdoi:ts 
'. . ' . . 

',. .: i 

unfair ;Labor practice and concurs in the headilg 
. ,,. . .. 

fl.c!'!i:':.ll ):~ec:!)~me~•datiolls and· proposed ordet: for reasons adc1uced ·below. 

... . · .. ' .. 

'.;· 
.. ' 

elllployer's ~nilateral action during the 19B4-ii5 school· · : .. -,. 

:::'f~~lr):•of ;hit'r;J.jie: :(tne; ~~~rse . a_nd f~uh~ell part;UIIIe. non-:bargainiog • unit heillth ·. · .. ' . 
' . ·: :, ' '• .. .... ', 

nurses had pre"viously .aerved the . health needs' of. the. 

. elllploye~ chose·: not . to fill" the 
. . :·.':':.-~ 

~acanCie~ c*e11ted 
. ", . 

.. ' 



·~·-·· 
'·1-~':' 

: ·.:·~ 

·~. ,' ;:~ • : ·~ , • '.' 11. ,: • 

··-· -~:·~~: .. :~·-.-· ~-,>'' 

".'>· '·-:~(: ''}·.~~;- ',1 : 

t~;:~~~:~~:~s}'~~~~~~4~· .. to · stUdy be~tlt!l ''llerv~·c:.~e: , ::>.:\ .;;; 

•l,ciY,~i:C.1.~\h~'II.JfJtl:,f, ·;employ.ee_a· ;~$~ . •::~ ~~1-i~,t~~:~~~ 
::::.: r.~~;::- ~··:::.:·~c~~~;i:'l!:~i 

ctuuiges ,in _the. delivery ~f health a·erViee~ •. R~ ~~~~; ,:;(;:,:. J 
,, . . .. , '. : :: ... . . ' . ' .. -- . ,.· . . 

take~ by the eml'ioyer . regarding seho~l nurses . ~11,4'· ·uv;·:: 
·.·· 

. mati:ers . be . negotiated. The 
' . ' ,.... ..;_ ' •... 

•. _--.' •. 'I 

. . . 

hearing .•revealed that health aides' who are not: 
' -· . . . 

bargairiing unit, perform essentially the same duties as 
.· 4 

of. the bargaining unit. 

:organization contends. that pursuant to O.R •. C, . Section 

required . to bargain with . the employees' · exclusive 
: - .. . ' ' . 

the ·unilateral change affected working conditio_ns of 

:.• ,.-

s; .6, 7. a·, ·9, 

zs·.': ,.·,-_-

.:_'.;, 
\: ·, 

.. 
,:. . ' 

,, .. ····"'~.:.:~·."~J&llii:QLLi£.~: .f:,ji' 



.'">,' ,· ..... :: 

}ifc~~ii'fi'>~i~~ ,llce.l•~ait:lla:t''. ~ont~ai:ting out. of bai:ga~~~ ullit work .was 
·'·.. :.;:.. , .. ,...... ·.:.· .... 

.·Fibreboard, supra a .. t.·. 2.6. 1. 2 •. · · · .. ·. :':: .. . · . . •.:.·: ..• ·:• 
";.' . .'.:-, _:;·.-·;··"(?";•~} ·' • ·~., 

1~\rolves 
' • '• •• •''·:•. '·' 1 ''/ 

i:lie ·publf.c sector and . the 8f1Signtn'l r~t.he~: . ?;'i.,;i• 
·,~r'iJ;):;j;~;'",t~~~1Yi; c:qnt~X:,,~t::i.!ls out ot . bargatuns unit work to non~bargatni~8' ~~it . . . /Ji;; 

are . the same .. xn. 
. . 

fact, the 

'·, ·:: . 
,: ,•'>' 

broad ~cope of · 

· o.iLC~ Section 4117.08 leads to the 
. .·' .. 
conclusion · · thaf the 

bargainillg unit work to non-bargaining unit employ'e_es·la a · 
. . ' . . ·. ' ~. ·. . •" . 
Even. those management rights delineated iri 

. . ..· ·. 6 
bargaining. . ..· .· . 

'l.'!!i1; iJ,~il:.ati!l~:a.l ~~~i~n of th~ employer affected the working conditions of 

'{ )i/,;J,~l!·~;;l~~·~g!!-il\illlil unit em;lo;ees; .·· 

c4ai:om luid practice the regular unit work was j:ierformP.d by 

'!i{ti\it:ses':;i)[i:ly and thul!l is. encompassed in the. collective bargaining agreement • 

•.. . · 4{{7; ~8(~j, • ·any 
. . 

modification ·.·of a collec.tive bargaining 

tOOU~~fory subject of bar~alnirtg • . . . . . · 
. ·'' 

·', -· - .. : . : . . 

l>ug~fn on subjects reserved· to i:hf 
.'governmental· .unit except: as.· affect 

.':,~nff'~~~~~~~~~~~~~~~~ft~~~~;Ls~a~~n~~d . the. continuation, }. .of· a 'collective . 

··:, 
. :.:.•; .. 

. .. , . . . 

·; .. 

.. -:_: . 
'·:. 

·,,._. 
:,:,· .. : ·-:~-

<. 

--~--

:·: :~·; 
·. :-'-',•: 

~- ...•...... · •. ·.··· ','.'~~1 



.. ~: 

,'•. 

' 

_-, ·,>.·:· 
, .. · 

chaft.;,an, concurs. Day,·chairman, dissents. 

'•,' 

;, 
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1 
1 
1 
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I: t~~ M~:ttei of . st:ai:e,·Emp~oYment Relations Board, · 
·• .·.' ~~P~ainll~~; ·· ·· 

and · '•,,:·. 
,'·· 

'!~•PI.'~t .. l.·n· City .School Dtstr:lct Board of Education, :• 
ll~spoitdent, · 

··and. i.or~in Edueat:l.onAasociat1on, 

' 

' 
' 

. 

. ' 

. ' . -·· .... >> .·· 
wh~.ch the Sta~e Employmim~. Reiations llotu:d (SJi:Rll) has 

to~ain Board of Edt.!cation (Board) ha9 unlawf~~ly r~f~aed 

thk·~~~aJ.n Education Auoc:l.ation (Association). The basis fof •.•. · ... 

'(;li\¥1\o(icN1~8:1C,ji'~.~.t.h .. EI·.· ••. ·.~o•!ll 'a unilal:et;al dec1d~n to hire a ~umber ·of health 

\{\''~;~~!:.: iF•;tl:lf.l'llr~nce. ·. ~f ~ptn1on on the SERll Board mpecting th~. proper .. ·. 

: issue is whether ihe Jlt!dsi~n to uft:t1ai:er~iil' ch~ngt\ 
watra mim<~.a:ory ~~bject of bargaining .under 

_· .. _·:.: •' 

adopted by· the majoiity. lt J.nclud~.1• • amon~· ottu!.r .· 

the · Bo'ard ·to · "1mmedia i:eiy ~~a11e · the · lise of . : 

•'rtil.ii#~i&\lmtt pet:.li.9•~ne.·l·• r~:;·~~e performa11e~ of bargathinll .. uni~ wo~~ aa 

··•<\!l.ool ''"~""• · mo1~,.,·· t~ i:ne 1984-'SS ~chool. year~~ . · ··• ......... ·.·. 
. ',~ ' ,· <."· : 

-: ' . 

·~:~-~~··. ,•'; 
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. A::;:·r . ·i ,': :·· : ·.·. · ·.·.·~.:·~.;.r~.:At.~(.:.:. ~;.''"''( .. r·.:.~,:.!' 
. · )~ ~Iss!m' > " . . • 

. · ... ·.:. :<··.·. •:cas~.·· ;o;~:!-1:0~~1?70 • .·.· ,,<·. ·,/''.·;.:·:';,;_;},:f;t\~~~i~~·Jj 
is that . t~e. llialltl&ement of the. Lorain . ~c~~ia :.~~t' either ; ''·<.••!! 

.. ·,·· . -. ·. ·' .... ,:.·.··,·.·.···.'.'.~.· '.:·.·,·:·,,::,·; '. .-:(>.:~{'-!·{:::·.-:'}; 

-·-·---··· . · .. :~.'-· .... _ . ' '•· . '······.· '-.' ..... -.-,.-'_:-~:-i:':':'_~~-i;.';\'J;' 

health &etvices which it customarily. affords . iJtlidiintli' i'if':,<:··, ::'.ll>:; 

:'' .··' · .. ' '· •' < :. ':. ····• .··' i ' 'f.' ' : ; ; :•f:.f}~ 
re,•er·" to the persoranel structure for the deliverance,of hea1tl:\. , •·,'!01 

~-: ' ...... '· · .... ;.<>:·:·::.:·_,_.·;:;_.:·:-.:::.:>~-;_::·:}] 

before the 1984-85 school yaar., For r!llaso;a t~ '~ ~{:·;~ 

. lii!Ueve · this ·directive to be. ~th unwise' ~nd illegal>. 'under ,.,,, 
.. ,._ .. --< .... . '· · .. ::_., .::.. ·.·->!: 

Theri.tore,. I respectfully dissent. . <:,;::; 
,. '-.\~~} 

;·,_',1: ';:· 

pei:m:l.i:a a mana~ement to ·deteJ:llline ma~;tera of mana~eiiZ. ; ')":; 

the efficiency and effec~iveneas of goveru~e~.~al 

!.~''!;~~.:t~~t~)·j({i~'i!r~i#·~.~~~}''·:l .. i .. ·'~~te~mine the. over~ll methods,. process; means or personnei)~ ' 

I '; -~, 

.·, 

operations are 

promote or retain 

to be conducted,"3 "layoff, tr~rtsf~r, 
4 

employees," "determine the adequacy . 0! 

.. ilud "effectively manage the vork force. • 6 

ac1o~o•n. taken by the .. School ·Board was vell within the limi.t~ of 

However, these statutor.y provisions ·ao · ~ot 
. . ;~ -. .· .. ' . 

' ·.: 
For, . ·after . · 

~eta;l.llLng ·.the general areas in which there is no mandatory obligation to 

. ~ ... 

. ; .. : .. 

•' •' ,;.: 
::' ··~:··'· :',: . : ·::· . ~ 

.::~.;,.,,,; !;.~~-~ '!,' 

' 

. ··~:::"'. 



' . . . ' . • DISSI!NT ea'se No. 84-lllt...08-l770 Page -3-

the ~~t full paragraph of R.C. 4U7.08(C) provides: 
~Th9·;: ·employer is not required to · bargain on subjects 

• .. ·.• te'oeriieil .. · to the manage~~~ent and ditec:tion of the · 

·· .gove~!l'ental unit except ail affect wages, hours, terms and 

colldit1ons of .employment, and the continuation, 

· . · modifipatlon, or deletion of an existing provision of .a 

·. collect'ive ·bargaining agreement, A public employee or 

· excludve representative may raise a legitimate complaint 

.·or · file ·a grievance· based ou the collect! ve bargaining 

. . . . agreement." 

,•; ' .. 

:•:At ·first blush it wuld appear that the listing of ·,subjects for which 

. . . .. 
'.b~.tilili!nbiS. 1o not mandatl)ry, coupled with the cav~at that the non-mandatory 

•lie. bargainable if they "affect wages 1 hours, terms and eonditionrl 

ellipli~Yllletlt,." poses a contradiction. However I there 1s s rationale which 

re.soJLVe<s the. se'!liling· contrariety. That rationale would permit managemer•t to 

the listed preJ:ogatives unilaterally but requires bugaintng on the 

. '. ~~;";.;:f:r<!i>\.:' ~y., '<'.'effects .. of. that exercise. 7 
For example, the impact of the chang~ in the 

. • > .i.atudns:·.~.cbedule on members of the bargaining unit, or on the barg,Jiuing unit 

>H,eif, ; wuld requ:l.re the Boatd . to negotiate with the Association on the 

change on the affected employee~· retirement, pensions, health 

. comparable terms. and conditions and on the effects of exclusions on . that what should be done in this case is not to restore the 
to ,permit the Board's action to stand drtd to order it to 

v • .!!!:!!· 379 u.s. 203, 57 LRIU1 

._...,.. 

.. -· . 
~-. . 
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