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STATE OF OHIO 
STATE E~PLOYMENT Rl1ATIONS UOARD 

l:n the Matter of 

Ohio Civil Servi~e Employees Association/ 
Alllel:ican Federation of State, County & Municipal Employees, 

Local 11, AFL-cro, 

Em~loyee Organitation, 

sod 

Hamilton County Welfare Department, 

Employer~. 

CASE Hlll!BER: 84-RC-()4-0080 

DIRECTIOO OF RE-RlJN ELECTIOII 
(Opinion Attaehed) 

Before Chairman Day, Vice Chairman Sheehan, and Board Member Fix; May 8, 
1986. 

On July 11, 1984, a representation election vas conducted by SERB for an 
appropriate unit of employees of the Hamilton County Welfare Department, now 
known as the Hamilton County Department of Human Services (Employer), A!tP.r 
a hearing to resolve challenged ballots, the Board determined that the final 
vote was 35S for "No Representative" and 354 for Ohio Civil Service 
EmplQyees Association, Local 11 (Employee Organization). The Board r~n~~d 
the case to hearing for resolution of election objections that hal! been 
raised by the F.mployee Organization. 

The Board has reviewed the Hearing Officer's report, the record, 
exceptions, and responses to the exceptions. For the reasons stated in the 
attached opinion, incorporated by reference, the Board adopts the Hearing 
Officer's Findings of Fact, COnclusions of Law and Recommendations 1 and 2, 
The Board m~difie£ Recommendatioa 3 as it relates to the solicitation/ 
distdbution policy and directs the parties to adhere to the policies set 
forth in the Opinion. The Board sets asi<!e the resul>.a of the July 11, 
1984, election and, pursuant to Ohio Administrative Code Rule 4117-5-·lO(B); 
directs that a re-run election be conducted on the date and times and at 
places to be determined by the Board's representation staff in consultation 
with the parties. 
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Only those employees el!gible to vote in tlt<l previous elee tion vUl be 

· eligible to vote in the re-run election. No lt.tf!r than May 26, 1986, the 

Employer shall file with the Board and set"Ve up·~n the Employee Orgsnizatio.n . 

a c:opy of the eligtb111ty list stating the ruu111!a and home addresses of all · 

employees who were eligible to vote ·.:.n the fi;::H: election, including those 

employees for uhom eligibility vas determined •>r 11'-'ttled 1111 a result of the 

March 1985 resolution of challensed ballots. It is so direeted. 
nAY, Chairmanl SHEEHAN, Viee Chairman; and FIX, r.oard Member 1 o:oncur. 

JV'iW:ft DAY I Chaiman { I certify that this document was filed and a eopy served upon each party 
~ 'h" /J..;!A dor of~·""· 
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STATE EMPLOYMENT RELATIONS BOARD 
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; ... 

In the Matter of 
. . -. 

Ohio Civil Service Employees Association/ · 
American federation of State, ·eounty & Municipal Employees, 

Local 11, AFL-CIO, 

Employee·organlzatlon, 

and 

Hamilton County Helfare Department, 

Employer • 

CASE NUMBER: 84-RC-04-0080 

OPINION 

Day, Chairman: 

This representation case raises five crucial questions. The questions 

wl II be determined In the order of listing. They are: 

. ~-

1. Is a bargaining order an appropriate remedy In this case? 

2. Is It permissible to consider conduct prior to Aprtl 1, 1984, In 

. determining the objections to the election In this case? 

3. Old the. Employer violate the statutory guarantee of a free and 

untrammeled election by conducting captive audience speeches among 

4. 

s. 

Its employees? 

Old the Employer's promulgation and enforcement of Its solicitation 

/distribution policy Interfere wlth a fair election? 

Hhat Is the appropriate remedy, If any? 
:;;,:c 
J:.<' .. :::: •: .. ,, .. · . For reasons adduced .In connection with the respective dispositions of 

~~-"' : ' ·~ '""" ', ,_,.,, ''"""' '"' ,, ";"'' 
-:·--, .. -

\;Z',I;(,,,< :> ),, , 
. : · .... :.··:;_· :. 

1 • Is a bargalnlnq order an appropriate remedy In this case? 

.· .. ·.'. •. 

. ·.\ 
:.·'' 

., ' ::-

" 

. ' 
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·At bottom, this Issue raises the qut~stlon whether certHicatlon 

under R.C. 4l17.07<AH2) should be Imposed.' The relevant. language 

from that .statutory sub-section Is: 

"The Board may also certify an employee organization as an 

exclusive representative If It determines that a free and 

untrammeled election cannot be conducted because of the 

employer's unfair labor practices and that at one time the 

employee organization had the support of the majority of the 

employees In the unit." 

It · Is apparent that the basis for certification under the quoted 

language requires proof of three elements. The employer must have committed 

unfair labor practl ces. The union must demonstrate majority support before · 

the unfair practices~
 And (Implicitly> It must be proven that .the 

· employer's unfair practices caused the majority to dissipate. 

The Initial election resulted In a "no representative" majority by one 

vote. 2 In the record before the hearing officer, there was no proof that 

an actual union majority ever existed. Neither was there evidence 

demonstrating that unfair practices caused a watering of a union majority to 

minority status. To conclude a remedial certification Is .warranted under 

these circumstances, would require an Inference on an Inference. The 

·Initial Inference would be that a majority once existed solely because of 

'Two other methods of certification are available under the statute <1> 

after· a successful representation election <R.C. 4117.0S<A><l> or (2) 

voluntary recognition <R.C. 4117.0S<A><2>. Neither Is Involved unde" tl)e. 

Issues In the present case. 

1 The vote was :155 to 354 In favor of no representative. OCSEA, Local 11 

and the llamllton County Welfare Dept., (1985) 2 OPER Par. 2343. In tte 

votes between employee organizations and no re~resentat
lve, the latter 

prevails because an 'mployee organlzatl0n needs a majority of the "valid 

ballots cast." tR.C. 4117 .07<CH3l l 

j 
j 

j 
j 
j 
j 

J 

j 
j 
j 
j 
j 

j 
j 
j 

j 

j 
j 

j 

j 
j 
j 

j 

j 
j 

j 

j 

j 

j 
j 
j 



.... . ,.·· 
. . , ".·. 

OPINION 
case 84-RC-04-0080 

Page -3-

..... ;•.· 
: ,·, 

. .•· : 

the close vote In the representation election. This Inference would then 

have to be coupled to a second. The second Inference would have to be that 

" · '·'·', Ill I cit emp Ioyer act! vlty so Infected the ba llotl ng that the Inferred 

," -':' 

. 'majority was reduced Ineluctably to a minority and, under the circumstance~,· .. 

. that an "untrammeled" choice Is now. Impossible In a second election. Thus, 

the evidence will not :lupport the necessary elements of proof for remedial . 

. certlfl catl~n wl thout a,, Inference on an Inference. The fra lltl es of proof 

In this stance are evlde,lt. • 

Remedial certification and bargaining will not be ordered. 

II 

·· 2. Is It permlsslbln to consider conduct prior to April 1, 1984, In 

determining the objections to the election In this case? 

It Is quite clear th.\t conduct which preceded Aprll 1, 1984 <the 

effective date of R.C. 4117> cannot be the basis for an unfair labor 

.. practice charge, t!.QPBA and Cuyahoga County, <1984> 84-ULP-4-0032, 1 OPER 

Par. 1056. However, It wou'd be Ingenuous to assume that Interfering; 

~estral~lng or coercing cond~ct ceases to have effects simply because a 

particular date arrives. Perlpntela may do as a theatrical device. In real 

life reversals of conditions aN not that cleanly cut. Neither fairness nor 

.·' jurisdictional rP-sponslblllty nqutres the Board to be artless. Effects 

.·;:: :·._ ;<· ' ' 

-~-;>i:.:/: ... ·: 
:.,· ...... ,. 

. •)· .·, i 
!i ,,; 

have a carry beyond the moment they cease to be legal. Accordingly, the 

posfAprill, 1984 effects of pre-l.prlll, 1994 conduct may be considered in' 
gauging whether the electoral ellvlronment has been so tainted that a 

. · .. 

. 1McD~ugai:i v. The Glenn Cartage Co. <1959> 169 Ohio St. 522, 9 00 2nd 12, 
1.4./. Ihe proof necessary for setting aside rest.:lts and ordering a re-run Is 

" not .afutens.tve as that for remedial certification. See III and IV, Infra.·,~·-~=''' 

'·'·'', ,•, · .. 
•,d .·,' '. :.-·:,-· ··.:: .. 

~··. . ...... . 

·~·.;.<.·.· .•.•. ·.\.::/~.if'·'',: .. ,'' . ' '· · · < .•.. · , · · ........ ~;.,;~'•'ll<lr .. :, •• ,;,"_;,;,.J,S;~t~ 
L·~·;,::;·""-"==.....,. ...... -........._.~..._..._.-;.;....._....._..._...._"--'--"..-...~-.......:..-'-'-~~=··"'-' ---"" .. :•· · .. '· .. · ... ;·i :. 
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representation re-run election cannot be conducted under the "t~ree and 

f:) . untrammeled " conditions mandated by the statute. • 

III 

3. Old the Employer violate the statutory guarantee of a free. and · 
. . . . 

untranme 1 ed e 1 ectlon by conduct! ng capt! ve audl ence speeches ~mong .· .· 

Its employees? 
', 

' ·: ..... . Some of the captive audience speeches by the present employer too\ place · · 

before April 1, 1984 and some after. It Is nlfflcult to Impossible ·to 

· · ·. derive a flnl h mensuration of the effects of captive audience speech. But~ 

:·. 

'· . ' 

'·. :: 

. ':',.· .....•.... ·· 
( .. ·i.~.:.:' ... !.·.: ...•..•.. ~'.:·l,i~:.:.:: .. 

' .. ; '' ,' .~ . ':;:' 

· because ·It Is Important to preserve the ap~earance as well as the fact of 

free representation elections, the Board has adopted the vtew that any 

captive audience activity will be deemed to fatally flaw the free and 

untrammeled conditions required for a licit election.• 

In this case It Is unnecessary to determine whether the pre-April 1, 

.1984 captive audience Is sufficient for the per se application of SERB's 

4 R.C. 4117 .07<A><2>. On the thrust and carry of prior legal conduct and 
·· .. Its subsequent Illegal effects, see Bethlehem Shipbuilding Corp. v. NLRB (1 

Clr. 1940) 114 F. 2nd 930,938: 
"Hhat Bethlehem did before July 5, 1935, Is, of course, no 

violation of the Act. But since that date there has been no break. In 
the cont I nutty of the PI an, and the Board ml ght cone 1 ude, not 
unreasonably, that the effect of Beth I ehem' s prl or conduct l n can a 11 z 1 ng 

·the employees' desire for representation carried over after the Act was 
.. ·passed and constituted a continuing obstacle to the exercise by 

employees of their free choice of bargaining representatives .... " Cf. 
also NLRB v. Dakin (9 Ctr. 1973) 82 LRRM 3090, 3091. 

•see Ohio Councll.B, AFSCME and Noble County Engineer, (1985) 2 OPER Par. 
2632; Ohio Counc II 8, AFSCME and Be 1 mont County EngIneer < 1985> 2 OPER Par. 

· 2652. There are c:oncei vab I e cons tt tutlona 1 arguments a gal nst pub 11 c sector 
· .. captive audiences which do not apply to private employers. At least \t Is . 

•. ·. arguable· that a public sector employer's compelled audience meets the state 
. a.ctloo element requisite to a claim of violation of the 14th Amendment. 

. i. 

.. ·. 

-.. 
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~ud) ~~ce ct6etrl n~ 6r merely . pos~s a posslbl ~ ' .ta I nh Here th~ • • \·i'~J 
. ._,- ...... ;.- ·--.·,:·:;; .. />,::;·::;::.-.- · .. , >"?---· 

... ~·:::.7, .· ""'''' ,,, ''"'" '"" ,,,, j . 1 
• ·"". • ...... ;i;: ·~·~ :'t:iJ~ 

Did the Einp.loyer•s promulgation and enforcem~nt of lts•.~()i\'t'\taflilrl :'' , · 

• ... "' 2::::\":~·. :::," ::.~;:::· :::: ,:.~" :.::·,:::::.~.; ';,tl! .~' ?:jl 
org~nlzcd campaign to oppose unlonl.:atlon shortly after the passa~e Cifc i>;\:i': 

A~erided Su.b~tltute Senate Bill No. 1331 on June 30; 19B3.' Orchestrated•i '/}~_'! 

lts.··cllredor.<seth Staples, the employer enlisted supervisors lrl a' ('Wz: 
••~""'gn 'to' ()ppose unionization.* The. orchestration Included seminars on 

new law conducted by a· management consultant firm. •. The· Headn~ 

Officer found the consultants "gave the Impression"· they "could as~'lst 

, employers In resisting unionization."'" Eventually the employer 

contracted with the consultants to provide "such employee relations and 

·.• . 'Ohio Public Employee Collective Bargaining Act <R.C. 4117>. 

'Findings of Fact <FFJ No. 3 . 

. ,.:· 'Id. 

. 'Ff No~ 5. 

1,0 Id. 

11 Ff No. *L 

·.;i 2FFNo.J. 

,, ·: ·'. ·., .; 

. :, ~·-. 

. : ·, 

,:, 

.,,, . 
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"thingS were going .to get better," that working conditions would Improve "In 

· the area of case load and staff additions."" The consultants recommended 

a variety of Improvements 111 conditions and Identified union high. strl'!ngth . 

areas In a ten page paper submltted to Staple·s. •• An action agenda was 

prepared with assignments and time tables and costs.•• The Hearhig 

Officer does not explicitly attribute the action agenda to the consultants • 

. However, that seems thE fair Inference, especially because several of the 

"key'' recommendations "were addressed" In a document entitled "Employee 

. Representation Philosophy" distributed In March 1984. That document dealt 

with a ·variety of changes In personnel policy and employee benefits.•• 

. . . . 

. 

On the day after the effective date of' the Act, Staples announced budget 

approvals to Increase staff, and, curiously, the Installation of new liquid 

soap dispensers In the rest rooms. According to the findings of the Hearing 

()fflcer •. · Staples distributed a memorandum both memorializing these 

Improvements and stating "this Is the first of a number of things we are 

going to do to upgrade the building and maKe the worK environment more 

pleasant." In a later communique, Staples advised employees of further 

Improvements In building conditions Including sanltat!on. '' 
''Id. 

'"Ff' No. 8. 
· • .15Ff' No. 9~ 

... 
''FF No. 10. 

17FF No. ll. 
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'"I"' • ., " " Poll ' 1" ''"1"''' io i6o · e employer's own actto . . .. 

""• '"'' '"" . " .. , ,, """"· 
. . . • .. I, ""'"'''"" b . . . . . .. ttonlcffstrtbutlon <SID). ecame a Prime. concern; 

. .. "' ... loy,,., .. ··· .. · . . '••:'sli~tJe~~t Of. ''"''""' , ''"I"' '" ''" "' , . . . .·· . rrom the Flndt 

• ,. . . ,,, of ''"" . 

. ~. ~·I,, .. ,,, '" dJ "''" " '""" "" ·••ly .. . . toward commercia I 

I 181 ' tho ' II II og or ' ""'" " t or f" '' by Oot" '"', s~CUrfty, '' On se· nt b . he Job hact resulted In tlghte~·ln .. g .. ·. . . . . ' .. " " ,,., " 
. " .· ,, I ~r•f10g '" '"""'' I I ' ' Hr • "'"" I""' , 

. . , . . . . c a Pol Icy arret ilddfng ~ermlttect to SOifc:tt on or In 

tor ·· .· .. . In the bulletin further 

< ·: ... : bulletin board notices had to 
and da (ed by them. •' 

' .. 
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~us I ness at wl 11., until August of 1983 when a house lawyer saw ,him and 

another union employee talking to an e1nployee/unlon officer, Mr. Clarence 

Redding, In the latter's office. Tile lawyer asked the union representative's 

and Redding to leave the work area and go to the cafeteria. This was a 

ct.arige In practl ce ... 

Ulrector Staples' September 28, 1983 memorandum was found by the Hearing 

Officer to be a response to what Staples perceived ·as loose practice. This · 

· ·.perception apparently came when he, Staples, learned of the freedom with 

which the union representatives moved about the workplace on union 
' ' ' 
. bUsiness. 21 

From September of 1983 through March of 1984, Temple was allowed In the 

employer's building for 15 minutes before and 15 minutes after grievance 

. hearings. In addition, he had a management escort to the personnel 

department for the hearings. After March of 1984, the escorting stopped but 

the time limits continued." Union representatives were denied all access 

··to any part of the management preml ses from October of 1983 until March of 

1984. except for grievance representation. 27 

Prior to September 28, 1983, Mr. Redding passed out dues deduction 

· .· authorl:zatlons and literature to employees who were on break or who came to 

.... 
2 'FF No. 14 • 

.. FF No. 15. 

nFF No. 16. 

~'FF No. 17. 
17 ld· •', ' . 

... ,, --, . •'•"'" 

.·--.:·-

.·'.'; 

-: ",' 
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his office. After September distributions of both kinds were prohibited on 

the preml ses and Redding needed prior management approva 1 before posting 

anything on the bulletin board. u In December of 1983, a management 

document labelled "Additional Clarification of Employee Representation 

Philosophy" ordained "no distribution of goods or printed matter In the 

agency at anytime or any place."10 

The consultants found the old SID policy too restrictive and management 

provided a new one which provided In part: 

"Non-Employees 

Persons not employed by the Hamilton County Welfare Department and 
off .. duty He lfare Department staff may sol I cl t or dl strl bute for any 
lawful purpose on public park.lng lots so long as there Is no 
l~terference with persons coming to and leaving work.. Non­
employees are not permitted access to department working and 
non-working areas for any purpose to ensure continued client 
confident I a 11 ty and the unl nterrupted de 1 Ivery of agency servl ces. 
Former employees and spouses and children of current employees may 
be grantert access to specified work or non-work. areas with prior 
approval or <sic> Personnel Services. 

Employees 

Employees of the Hamilton County Welfare Department may solicit for 
any lawful purpose during non~work.lng time. It Is recommended that 
any solicitation occur In non-work. areas to avoid Interruptions to 
staff who remain on work.lng time. Employees are not permitted to 
solicit, conduct personal business, or distribute printed matter or 
goods for any purpose during working time of the employee 
soliciting or the employee being solicited. Employees are not 
permitted to distribute printed matter for any purpose In work 
areas. 

Working time means all the time when an employee's duties require 
him or her to be engaged In work task.s, but does not Include an 

uFF No. 19. 

"FF No. 18. 

·- :· ' 

--

,,_. __ ._,,.-
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employee's own time such as meal periods and scheduled breaks. The only exception to this policy Is solicitation and distribution for the annual United Appeal campaign which Is related to the business functions of the agency. •n 
In contrast, the employer's labor relations advisors <t.e., the consultants> and the advisor's employees were given "essentially unrestrl cted" access to the employer's premises. Hhfle there as the advisors' representatives, they discussed the employer's campaign <against union representation> with .upervlsors on the supervisor's working time. 

Supervt~ors distributed employer literature to employees during working hours In working areas. Employees were encouraged to ask questions ''at your convenience" about the ·employer's election position. Thus, the SID policy was not applied to those conducting the employer's campaign against . representation .•• 

The lack of even handedness In thl s double standard S/0 pollc"y 1 s manifest. 32 

Since a re-run election will be ordered for a specified time and date, presumably both sides will press new election campaigns. S/0 access 

, ~°FF No~ 20. 

,.; · *' Id .. 

':'' 

',• . ,· 
''·' '' 

"On what fairness may require see National Labor Relations Board v. Babcock & Wilcox Co. <J965) 351 u.s. 105, 112: . 11 It Is our judgment, however, that an employer may validly post his .. property against nonemployee dl strlbutlon of union literature · ff· ··reasonable efforts by the union through other available channels of communication will enable lt to reach the employees with Its message and . If the emplover's notice or order does not discriminate against tile union bJ! allowing other distribution. In these circumstances tlie . employer may not be compelled to allow distribution liVen under such ·reasonable regulations as the orders In these cases permit." <Emphash svpplled. >. 

. ,-.. . . ;.-.: 
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principles to be followed to Insure fairness In these new campaigns, If any, 

are these: u 

for non-employees: 

1. The organization or Its non-employee agent o~hlch Intends a S/D 

visit to the Interior premises ~f the employer's facility 

shall give the employer not less than 24 hours notice of each 

visit. 

2. The notice shall be accompanied 

3. 

<a> by a list of persons and altern~tes Intending access and 

(bl a desll)nated time. 

The employer will designate at least two, but no more than 

five, non-work areas for employee organl'za tlon S/0 

activity." All Slith areas shall be non-work areas. All 

5/0 shall be confined to non-work tin~ In non-w~rk areas. 

4. The employee organization and Its agents, whether 

non-employees or emp loy.1~s, sha 11 be permItted access to each 

bull etl n board. NotIces sha 11 be no 1 arger than 8-112" by 11" 

and placed so as not to obstruct other notices.' A list of the 

''Only one employee organization will be Involved In the re-run ordered In 

this case. ~or that reason the principles are designed for that condition. 

Some add I tlons would be required were It necessary to regulate access by 

more than. one employee organization. 

,."Ho represe11tatlon" activity, uninspired by the ~mployer, Is permitted 

.Individual employees. An assumption of the emploter's permissiveness ori 

this score Is warranted by the history of Its own activity. No person has 

ra.ISed any question of hck of access for self-motivated Individuals with 

standing who desire to campaign for "no representation." 
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locations of bulletin boards will be supplied the employee 

or9anlzatlon by the employer on request. 

5. The employee organization or non-employee shall have access to 

parking lots without advance notice to the employer. 

6. Any disagreements over the app 11 cation of these rules sha 11 be 

submitted to the Administrator of t>lectlons and subject to 

review by the State Employment Relations Board after the 

election unless the dispute Is mooted at that time. 

for employees: 

1. An employee may conduct ~/0 activity In both work and non-work 

areas, but only If both employees are on non-working time. 

General Rules: 

The employer may regulate any S/0 activity by any employee or 

non-employee which dlsrr:>ts or Interferes with the normal work on 

the employer's premises. 

·' 
I .. • •• , •• ' • ·~··· l ' 
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tAre-run ~1ectlon Is ordered and 11111 be held In the same unltlll ~itfch 
th& lnltlal election. ~as conducted. The terms sha 11 bl! the same as · & tfie, . : :~ 

' t,·, "' .. " : ·' ,• ' .. ·:·:,. .. :\: 
'flrst'Jiallotlng except for mclllftcatlons, If any, ln'thls opinion. The.t)liie ' .. ; 

;. I. '< .. and d~te. of' the re.,run 11111 be determined by the 
. : ' : ' . . ' \ ' ~ ' 

; ln coasul tatlon 111 th the parties • . -' . ' . . ' 

'' ' . ' 

administrator of electlo~r 
' .,"·, 

· · Sheehan, VIce Chairman, and Fix, Boal'd Hember, concur. 

1658:d/j:5/S/86:f' 
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