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that time. In addition the Board claims that the contract is ilMcit

‘sides that the partles worked under the contract during the 1984-85 season.

‘pre-Apri) 1, 1984 MAD capped by 1ssue arbitration in the collective

;i(SfRB).x Assuming propriety is established, then the question is whether a

-”ffﬁi,qqéé.'rit supersedes the formal 1impasse provisions of R.C. Section
;@j17.f41“' Underlying the NAD fissue ts the further questfbn whether the
_yﬁéighedAéontract betwgen the partles for ihe 1983-84 school year 1s legal
.?Sﬁhd.ltherefore, a legitimate source for a MAD.

L For réasons adduced below, it is concluded that the contract was valid;
: ?i;thét a valid MAD including arbitration could and did exist; and that it
= r_fsdﬁg?seded the formal impasse procedures of R.C. 4117.14.

e 1

" The factual pattern from which ~the finstant dispute emerges 1s
ISSUfffciéntly complex to make a straight textual recital obscure. For

;Etlar{ty, the facts are set down In columnar fashion :

O ETRGCL ANT14LE) '
v Nothing tn this section shall be construed to prohlbit the
.-+ parties, at any time, from voluntarily agreeing to submit any or all of
" the. tssues in dispute to -any other  alternative dispute settlement
. procedure. An agreement or statutory requirement to arbitrate or to
_settle a dispute pursuant to a final offer settlement procedure and the

_is .enforceable in the same manner as specified in division (B) of
. section 4117.09 of the Revised Code." (Emphasis added.)

g;éﬁsé'tt was never signed by the parties, although-it is concedeﬂ‘ﬁy both - - -

‘fﬁhlie fhe substantive validitj of the arbitrator's dectsion may be af-‘

{ssué in common pleas court under R.C. 2711, the propriety of having. a

f;Bﬁfdyiﬁlgg contract as a substitute for the formal R.C. 4117.14 process 1s a -

i?@;tter-ﬂulthln the jurisdiction of the State Employment Relations Board -

-pmeihélly agreed dispute resolution procedure exists between the partles. If .

.. award. fssued 1n_accordance with the agreement or statutory requirement
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""" before April 11984 tobe In effect during the 1983 8 school’
i 'f,ayear. Helther party slgned the agreement. (Stipulation of Fact

S (SE) Mo. @),

cay

“4)
-5
- 6)

- .

.8

)

“The contract' included an Impasse procedure which was capped by;;;'
Vo _blndlng Interest arbitration. (5F No. 4.] | '
s

No formal ratification of the contract was made by elther side. but,

“the employer concedes that the contract was in effect. {employer' s\.‘
“exceptions, p. 2) .
The contract expired on June 30, 1984 (employer's exceptions pages

5-6).

Several bargaining sessfons in 1984 falled to result in a new
agreement . (SF No. 95).

On November 8, 1984 the Association declared impasse and asked for

-arbitration. [Finding of Fact (FF) p. 3]
-On November 20; 1984, the Board {informed the American Arbitration

Associatton (AAMA) that the arbltration clause was unlawful when

negotiated and therefore vold. (FF p. 3.

The AAA* found the 1ssue of arbitrability to be a matter for
"determlnathn by the arbitrator. (FF p. 3

On .Jenuery 10, 1985, AAA appolnted Arbitrator Richard Siegel to‘

~.servé'ln the case. (FF p. 3)

Qﬁ_January 11, 1985, the Board asked SERB to.lmplement R.C. 4117.14

process and appoint a mediator. (FF p.3)

through

'.‘ Artlcle I “H 'impaese. Section 5 of the 1983-84 contract provides for
arbitratton of Issies' at impasse and that "The arbitor shall be obtained. -

the . Amerlcan Arbltration Assoclatlou. utitizing thelr voluntary

rulés. and regulatlons o
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ilﬁ -on JanJ;}y 36 1985 the ARA notlced the partles for hearing»before‘;;‘?
_‘ii -jthe arbltrator CFF p. B N f“"‘ ' '
2 on February 19, 1985, SERB responded by letter to the management_i'""‘
' request of January 11, 1985 for lmplementatlon of R.C. 4117 14? :
' 1mpassa procedure. SERB indicated 1t would put the procedure Into"'
effect The union objected contending there was a MAD iIn placel?h
- superseding the formal process in R.C. 4117.14. (FF p. 3)
B '2!3) On February 21, 1985, the arbitratlon hearlng was convened. ; The :
Board presented the SERB letter of February 19, 1986. Arbitrator - _1}f;
7 ,S!egé] adjourned the hearing for twenty-one days. The parfles ‘ D
- agreed that the arbitrator should write to SERB for clarification
 of.the inpasse procedural disptacement issve. He did 50. (FF pp.
3-8 | |
.:11 14) The AAA finformed the parties that SERB would review the case on'
. Nednesday, Mavch 20, 1985. However, nothing was heard from SERB by
April 15, 1985. The AAA advised the partles and the matter
proceeded to hearing set for May 15, 1985. (FF p. 4) The Board
was present at the hearing but did not participate beyond saving
.- Ats objection to the arbitrator's jurisdiction. (SF No. 6)
: ’3j5§: 6n June 17, 1985, SERB's Bureau of Mediation advised both parties
. that.the R.C. 4117.14 process was operative. (FF p. 4)
'16) The AAA arbitrator's award came down on June 19, 1985.
.17) On July 1, 1985; the Assoclation filed a Motion To Staj'thg R.C.
417,04 Medtation. GFF p. &) | | o
" 18) On July 2, 1985, the Board Indicated to the Assoctation that 1t had |
‘ nd 1nfentlon_of Inplementlng the arbitration award. (FF p. 4)
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_-"On -i-ainy"n 1985 SERB stayed the statutory inpasse procedure and

L dlrected the 1ssue. of the va]id!ty of the 1mpasse procedure “to~
1fiilhear1ng. (FF p. &) | S
;ETOn July 22 1985 the Asso*iation filed suit in the Common Pleas..
| COUp]&dgf
The Boardféff
(FFpod)

Both ‘parties . .
1985. (Hearing Officer'sfh

- ‘60urt of Putnam cOunty to enforce the arbltration award

-VMu1th the sult was a Motton To Confirm The Award

-.cOQntered with a motion to vacate the arbitration award.

) . 0n August 27,

1985 the SERB ordered hearing was helq.

T filed post-hearing briefs by September 27,

Statement of the Case, Hearing Officer's Recommended Determlnatten,' '
. B po 2).

i.It Is apparent that communications between SERB and the part1es’uere not _f'

E’-qﬁeratiqg at peak efficiency. Despite this lapse in communication, whether

:“?the cohtract containing the impasse was a valid contract and whether the
“ﬁl'.tseue arbitration provision in the impasse procedure of the contract was
':"va]id and ‘retalned vitality after the contract expired are 1issues which
ii LAh;:ﬁ;;';sgjrl.;emaih. These issues are within the jurisdiction of SERB and are
S :"'.‘_teady_for d1spost tion.

L - 111

N f:L The-.conthact for 1984-85 was valid although unsigned. R.C. 4117.09
ordains ‘that a 'collectlve bargaining agreement must be reduced to writing
b”{hliAanF oxecuted by the partles. But fatlre to sign does not vold the

" agreement.® -In this case the contract between the parties was in place

. and-ratifted by their respective courses of conduct. This implicit

. ratiffcatioh gains substance from the Board's concessions that the contract

;’ A failure to execute may found a charge of unfair labor practice for a .
refusal to-bargain [R.C. 4117.11¢A) (5) and R.C. 4117 (B) (3)J. However, in . - -
,theglnstant -case’ ne1ther party has filed a charge based upon the failure to .
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respect to collective :

e statuts as ehactéd.'%"sb.

It became vattd,fr s

Pubte employee collective bargaining

_ -9+ ARy written contract, or  memorandum of
.understanding in effect on Apri) ) 983 or entered {pto between
' March 31, 1934 between a public employer and an

1td for i s term, eéxcept as
n (D) of Section 4 of this act,
vision (D) of Section 4 has no Pertinence to the 1ssues 1p the
nstant case nd ¢f McNalr v, Knott (1937), 3 02 u.s.
372-373

369,

uch statytes have

fllegal relating to

r contracts, Placing the stamp of
Y and fain)

into by
Ng away from -efther
an 11lega) tontract has 4 right to
Permanently e al. ublic Policy cannot be
M3 atic: by- ¢ W10, for reasons of their own, make contracts
-;beypndjtheir'legal‘powers. N d& vested right to pe
: :;__,_é: fch he has Illeqal]y e."
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