
. ·. sr,Aii OF oiuo · .. · . . < STATE RHPLOYMEIIT iUu.ATIONS BOA!Il> 
' ·.. . 

' ,,. ' 

In.the Katter·of Gl~&li<1:e·~ .. C1~dntuic1 Bullding ~nd cona~ruction Trade cotilicii' ... . .-..: ~-
'Employee Organization, 

and 
Interilational Union . of Operating Ent~ineero, to~al No. ioj . 

.. 

Employee Organization, 
and · ' ·· ·ohio ·Council 8, Aatertcan Federation of State, County and 

-.:,-

·.·.;.· 

Municipal Bmployeea, AFt/CIO Local No. 1027, Employee Organication, 

end 
Cincinneti Metropolitan Housing Authority, 

Employer. 

CASE NU!fllllaS 1 84-VR-04-0226 84-VR-G4-0233 84~VR-04-G308 84-RC-G4-0449 
... DBNIAL'OF MOTION FOR RBCONSIDERATION (Opinion Attached) 

. . . . 
:., -.-

.. :' .•. ~-: . :·-·. 

..... · .. 

: · ·.: 0' ~efore . Chaitlll8n Day, Vice Chairman Sheehan, and Board Member Fix; April 

..'. ~O,_; 19.86. . . 

' . 

: : ......... :: .··'!'iJ:;·: ~tt~L· ariaee from Requests For Voluntary Recognition and Petitions 

• .::::;For: li1'\iction file:! f-o..: various proposed units of employees of the Cincinnati 

· i\;t{et\;Qpol1tau .Houaing Authority (Employer). The Employee Organh:ationa 

'\: · !nvoived' :l.n these IQatters ne tlle Greater Cincinnati Building and Construction 

· Trilde/<¢oun~th Internetiolllll Union of Operating Engineers, Local No. 20 · 

:.'··(IUOii)j. arid.j)hio Council ·a, American Federation of State, County and Hunicipal· 

,\';)!mp~.9t~.e8 , .. AFL/CIO toeal . No. 1027 (AFSCHE). Becauae of issues related to 

. ·:appropdilte units and the statue of the Employer as a "public employer," the 

.,_'niati:er was. referred to hearing. 
,;'' ·.·, .·-
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....... ··.·.~· St~ptember 19, 1985, after reviewing the rec<1rd, the h11adil~ ~tf!~ek•11 

. ~ec(leendt~t1on, ·· el<()eptl<lnll t<l the recollllilendationa and ·responses;. the·:·J!o,a,rd .... ,:·· 

.<, ' v.>dtedd
1
to atppdi:.Sv~- the hearing obffli<let •a

1
1l.on

1
cluu1ons· of law anhdi rell.<>~endild tcioud• a. · J\ 

:au . re~ e tu .. t a eecret a lot e eet on purammt to o o Rev~a.e ·. I) e. . · 

· Seetiou 4117.07 be .:onducted in what the Board determined were appropriate 

lint ta, On · lleee111ber 2, 1985, the l!mplo:ver filed a Hotiou For Rec<>ndder~do.n 

. , of 'the Bo~trd.'o direction of election. On lleeember 23, 1985, oral argu~eni: Wall 

· . .:,heard on· the merits of the Motion For Reconsideration. 

. . . . Fo-e reasons provided in the attached opinion, :lucorporated by reference, :· . , 

· the Board concludes that the Cincinnati Henopolitllu Houldng Authority :lll 11 ... 

· ptibl:le employer ll1th1u the meaning of Ohio Revised Code Seet:ion 4117 .01{11).> .. 

.• AcooJ:dillgly, the l!tlployer' s Motion To Reconsider the direction of elecdou.·.h · 

''· overi:-u1ed, 'l'he elect!on will be held at the pl~~ees, times and dates to ·~a· 

· · ·. · determiued by the Repreeeutat:lon Section iu conaultat:lon with the parties. l;fo· · 

llltet than April 18, 1986
1 the l!mployl!r shall file with the Board and serve on 

the Employee Orgsn:l2ations aecurate alphabetized lists, for each uuit, of all 

employees eHsible to von 1111 of the pay period ending just pdor to September . 

19, 1985. . 
lt is so directed. DAY, Chairman; SIIEEl!AN, Vice Cbs1tman; and FIX, l!oard-Kem er, coneur. · 

· I certify that thin document was filed 

on this / () ti; day of ¥" and a copy aerved upon 
• 1986, 
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_ _ .· :-. ·~~TE.~or .. oui_Q ... _ --.-... -_·.· ._. 
· STATE EMPLOYMENT RELATIONS·· BOARD .. : 

.; '·' . 

. .: . In tha Matter of 

Cilictnnllti Building and Cotiatructio>n 
Trades Council'· et al. , 

. .-.: . 
. Employee· ·organization·, 

·and 

' · . , .. ·Cincinnati Metropolitan Housing Author! ty, 

_,_. -'· 

· ... '• 

Employer. 

CASE NIJMBI!RS: 84-VR-04-0226 
84-VR-G4-0233 
84-VR-04-0308 
84-RC-G4-0449 

OPINION 

'' '' ~ . .. t i ' • 

AlthtlU!~h·· .. the.re .. are. a number of issues raised by 

.·,· . 

. "'·.· 

the · .motion for · 

·:::recQ•~sjlc!e•rat~•on of.' the order directing sn election. in these cases, there is.· . 

::::•::~:.;;:,.,. 
.• . 

whicl{ is n~Vt!l• That one iB whether or. not Cincinnati Metttlpoli tan 
.. ,· 

'Authority (CMHA) 1~ a "public emplcyer" within the meaning of Ohi.o 

rliason.i . which are adduced below, CMHA is a public employer. 

'.mo)tlli)j,.····~·o ·lre<'o~o·s ider the order directing an election will be overruled.-

Tlie 

.· ·. -· 
... I 

p;~ns, builds, operates and administers rental housing for low 

ili,come ·families . under contract with. the Department of Housing 

•'l!r~a~~-;~i,.yelopment of ·the United States Government (HUD). The funds ft?r 
::t: . .. ... -: 

.~~e aoui:ced. piimlilrily, if not exclusively, in the federal 

' .... 

·---- .. ·::.:,'. :' 

,,_ ··' 

.,., 



:htt:o~e , fr~m .rental · unfta• 1 No .dollars are · provided by ·.the· · · 
'•, ' ' ', .;..' .::·:· : . . 

. •' ::. ·,'., 

' 
: mfnimum · .'perfllr'mancii standards and evaluations.· for.' 

· ... ·,3 : ''.,,Y,!(\:'ii}; }:' '; /< !lefiCl:lenc:!ea •. 
< ·. ~' ··: .... 

t~ault ·. in direct orders from lfUD to. correct . operating: 

, .. , . 

I!UD. provides. a. sample. persllnnel pol:lcy but permits CMHA to dev:lat.e from .· · ~fp;;.;;r!'':·•t';:c:::::·:.'.1:he' s~mple to corlfo~ ... to lllcal public sector practic~. 4 However CMHA has./ 
, PJ:ima~y: reaponsibili ty tor the implementation of personnel policy .an a 

. 5 . . .. . . basis. lfUD does not regulate daily financial operatillns of .. 
·:CMHA beyond. this ;._. CMHA line :Item spending must not exceed lfUD approved 'a:·~L~'at'i~ns, 6 · lliJ1l alsll conducts · an annual management review .. to insure 
coan~lispce ~ith the guidelines ,1 . . 

' .. ··., . 
operations of CMHA are Cllntrolled by .. an executive . 

d,&ector' whose authority includes the power to hire, 

and other da:lly labor relations .... ' ,· ..... ·. . . 9 soveriling board is appointe<! "by local elected officials • .. ,.,. ·. . .. . . . 

lH~jjr.l!igOfficei:•s Findings of Fact (FF) Nils. 2 and 3. 
2'frans~r£pt of prmed:lng~ (TR) 146. 

'fire, transfer; 
8 . functions. : Its 

IIUl) P.,licy permits. employees to jilin a union or not, FF No. 

10, T. 783-789. 

9,.T. 86, 133, 150,.335-350 • 

. · ko.ll, T. 5-8, 20-,22., 93-95; See CMHA Exhibit lio •. 5 • 
• ,5; " 

Sect111n Jll5.2?(B) imd (C); FF N\1, 7. 

'.·. : •• 1 •• 



'· ·.· • ... :.' 
'· \ ... .. ·.· ,, . II . 

is .a creation of the Ohio Legislature.10 . It was elltablish~d, .. ): 'qii~Ufie: as a housing a:thority under the Ohio Revised Cod~. h ·. 
·,·&,oatii~ as i><)li tiilal ou'bdivision of· the state was conceded ~nd : tinndunced 

. ·c~al! to.which. it was party, An Ohio Court of Appeals sotd,·.· 
/ :,lly istlpil~atlcin i ~ appear~ that the Cineinnatl Metropolitan Houdi:ng AIJthority is a body corporate and politic, organized, existing. and , . acting under ·.the laws of the State. of Ohio, is s political · :aubdfvision of . the state and operates thirteen projects providing . · ·· · h.;using .. · ·accommodations for approximately nineteen thous·snd · peoplei•l2 

poliUcal subdiVision conclusion · was adopted in a. federal . . . 
·· A .United States District Court said, "like a park· district, ;a 

authority is a political subdivision of the ·state· of . . 

delegation performs state functions which are governmentill in. 
ch,or~l.ct•er," 13 The District Court was affirmed on appea1. 14 

III ' ,. . 

has· ~everal. nexus with the State of Ohio in addition to its Ohio 
source. :·For example, it recognizes longevity pay for ·its 

Sections 3735,01 and 3735.27. 

Secti<>n 3735.271 T. 54. 

(1969) 22 OH App; 2nd 39, · 

v. City of Cleveland (1972) 342 F Supp • 

. : '~: 



t~:ansferred. ·from other Ohio. governmental : ~n~;tiei;f5 .• 
. .. ' ,, '' ' ' ...... . 

. .· 16 
p):emiums, . 

+~\il~;f)\;:tiii\1J,',~[',~ ;stll;~· Wl)~~~r.s · ~ompenaation 

:alld CMHA· employees at"e covered 

has· state ~emploililent · · . '•" ' ': 

by the PUblic .. Employes& 

noted that CMilA gov~rning 

f;);'ki(~:,::::;:.\\~: Re't11iem.ani: Sl';~~l!l (PERS) ;18 Arid it has been 

:.;· 
. .· . . 19 . . : ·:.. .. . . . .· ..... : . 

·. ap.pointed .by. local elected offic:ials. If one were to IIUill. \lp the··· 

.. ~~tu,s,t'.of. the factual and legal c::haractedstics of. CMHA whi<:h square with 

liB :a p~lit1~al subdivision of the State of Ohio, it would. aillount to 

. agency MS; . fn SOine measUre 1 many 

. . -- . 

:1 f not all of the stigmata of 

characteristics except fiscal 

. ·:..' 

. 20 
control. 

··. :-:,: . 
lV 

. 
'.The 'contract 1dth HUD makes CMHI •. dependent on HUD for pan llf its 

.. · 

Tbe ·contract provides the fulcrW!l fllr HUD' s leverage to. 

fo~~e··cMil;(' 'to. submit to some procedures· and plllicies in response to l!UD's. 

.. ,., .. ,," .. ' ''· : ::· .HlfD's notion uf efficient llperation, The power is exercised 

the.fin~l .analysis, is negotiable because contractual. 

. . . . 

.... .... :: .· .: .. 

~ .. 

788-789 •. 

secti<>n 145.01. 

1:/sup~a. 

. ·.·. 

. ' . . . . . ,;. •·. 
':. ·-.... 
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'·': .· 

legislative body .. as ·define~ in i:be 

·:, ., ' 

. ' 

...•. ·•·•••··· > 21 .. · statute • 
. . ', 

-, .. ·~·:'· __ ._ ' 

•aucb bodies have total fiscal control of agencies within. 
'' .... --· ! • 

Their sutl:todty also includes the po~er to approve ot . 

*,;,;)j:)1:;:;,i@i\;},~.~.:~aJp~:~o,,·e·. submissions of public·. sector collective bargaining. agreeaieilt~.'. · 
dillappr.:~Val cannot be partial but muat affect · the whole 

22 .·. 
ll':l.om:l.SIU(In.. However,. the difference between this power and lltJD'.a:. 

~i,l)::~j"!Ut u;:>; C•Gni:ra.ct•ool• p<>wer approximates the difference between the power t'o l)tder and 

. to powerfully persuade, 

the difierence does not readily support the idea that .the . . . . 

is either not a state agency or one with such· unusuill .. 

its em.ployees are not entitled to the benefits of the state's. · 

:.•<:<>u.ec•<n·.e bargaining policy. 

that ·the federal funds flowing from the HUD contract 

power the funds generate pr<>vide evidence negating Ohio 

d"~u''~" •. e~•P.~.·oyE!r status for CMIIA. The argument limps. Logic argues against 

for a statut<>ry definition <>f legislative body .as 
" As used. in' this section, 'leg:lslative body' includes 
the governing board .of a ounicipal corporati<>n, school 

or. university, village, toW&Ship, llr board of county 
other bodv that has author! ty to approve the budget of· 

.jur:tsdi,c'tion • " . . 

.. .. . _.,, "' 

:; ' 

.":•, 



.··,;_·:·· 

....... ; . · ... _: .· .. ~ ' : : ·.'.. . . . ·.·· ·. . '. 

sti.'ipping CMM · of.· 1 ta .. essential 

of the State . of Ohlo •.. For federal 
',<,.·· 

act1vit1es .. :without changing the nature of the. 

federal enterprise, Were this not the case, federal ·subddlel!: 

.cow.••· ob~itl!rs•te: the states for all praet.ical purposes • 

. f!l concluded that CMIIA 1s a political subdivision of the State of 

purposes of the Ohio Public Employee Collective Bargaining 

the Motion For Reconsideration of SEIUI' s previous action 

election in the unit appropriate . for Cincinnati MetropoH tan 

''!Hi)•~sJl.n&, t\,~t'll!ll~ity is o>verruled .•. 

Vice Chairman, and Fix, Board Member, concur, 

i(:~~!!;~:~i~TI~~t:~~S~~~~~~:~:iv:.· ·City of cleveland, supJ:'a. sc p. and nature of HOD agreements with 
ties as federal law pursuant to the .. Supremacy 
Constitutio~ (Art. VI, CL. 2) and indicated the 

a .coilperation agreement between a municipal.ity and 
.... .' . . . . '' 

co•l)pera.tio:n A·greement may riot be abrogated, changed 
·.the .consent of the govern~<~ent ao long 

an Anntiitl Contdbuti.:.n Contract between . the· 
g(),rerri.~!t\tJilid: the local auth.:.ri ty," .. : · · ... : 

c;.'??:>.'lio1iiiiiret:,',.•ttle ce,se'' did ,not iei!cl) . the collective bargaining rights. of stat.e 
·a tt!lmpt' to liroi't .. the status o.f the employees of the housing 

. 'ptfblic il!'lpl~yl!ea . .:if. an Ohio political eub-division; Of course., 
!)OU~d not; have beiin 8. factor; It was Mt in existence, . . .. 

<' ~. . ·.: ' .:·· 
i . :·' :: ~-. : 

.. .... 

.·.,.· . 
... , '. 
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