
:: .. ',,·. 

.. 

·' 
• StATE OP. OHIO 

STATE EHPtQYMI!NT RELATIONS BOARD . 

In the Matter of 

Miamisburg Classroom Teachers Association, 

Employee Organiz~~ion; 

v. 

Miamiaburg School District Board of Education, 

Employer. 

CASE NUMBERS 1 8!1-lJR-08-4018 
85-UR-08-4021 
85-MF-06-3806 

DISMISSAL OF UNFAIR LABOR PRACTICE CHARGE AND NOTICE TO NEGOTIATE 
(Opinion Attached) 

Before Chairman Day; Vice Chairman Sheehan; and Board Kember Fiz; December 
5, 1985, 

The Miamisburg Clauroom Teachera Association (Charging Party) filled an 
· unfair labor practice against the Miamisburg 3chool Dtstrict Board of 

Education (Charged Party} alleging that the "Employer violated Ohio Reviaed · 

··.· 

.. ·.,.) 
. ··.· 

.,, 

Code Section 4117 .ll(A)(l) and (5) when it refused to bargain with the 
Employee Organization. regarding a change in the length of the "student day. • . .. :·. 
Pursuant to Ohio Revised Code Section 4117.12, the matter was :Investigated, _; __ . 
Baaed upon thiB investigation and for the reasons stated in the attached 
opinion; incorporated by reference, the Board concludes that the issues raiaed 
in the charge properly are referred to resolution through the grievance 

· pt:ocedure set forth in the parties' collective bargatniug agreelll8nt, 
Therefore, the charge ia dismissed, The Notice To Negotiate filed by the 
Employee Organization requesting the commencement of negotiations on thie 
matter alao is dismiased for the reasons stated in the attached opinion. 

It in sn directed, 

DAY, Chairman; SHEEHAN, Vice Chairman; and PIX, Board Kember, concur. 

filed and a copy 

KENNETH w. BARRETT, EXECIITiVi DIRECTOR . .., 
947g ' 
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·s1ATE ~PLOYKBNT.BELATIONS BOAR» · 

· In the "'atter of 

. Miamisburg Classronm Teacher~ Asaoci~~~ol'·! . 

. · '.• .. . .·. ;- ·'1'!i 
· l!Dploye.e Organization, .. i : .. ~:" .. 

I-, • ;-'->~ ' 

and 

Miamisburg City SchOol District Board of".Rdii~ation, 

;·: 
':' ,. 

· llay, ·. Chai man: 

Employer. 

CASE IIUMBI!RS: 85-UR.-oB-4018 
ss-ua.-os-4021 
SS-MP-06-3806 

OPINION 

·'- · .. _-. 

. :·· :· 
. ~' 
>; 

',r'· 

.. These cases, at bottom, all involve connoversies arising . fro111"* cha:nge . 
' •'·' . ' 

. 

.. · 11).. the stuclent in.structional day instituted by Miamisburg School Ulstriet · 

• Board of Education (respondent). Th:! Miemisburg Classroom Teachet:s 

Association (uni<)n or ch~rging party) made a '!lt'itten requt>nt for ba~gaining 

·. about the change. The respondent refused the request. 
·' 

· The union filed a notice to negotiate with the State Employment 

:Relations Board (SERB or Board). SEIUI's Bureau of Mediation, through its 

'a~ministrator, submitted a list of fact finders proceeding. as though the 

'. ; !~passe pro~ed~r~s of Ohio Revised Code Section 4117.14 had been properly 

A motion to dismiss the notice to negotiate was denied on August 

Meanwhile ·two unfair· labor practice charges were ·filed. alleging 

Ohio Revised Code Sections 4117 .ll(a)(l) and (5) based on 

. 1 
statements of fact. · In addition .a gdevance was lodged based 

' .. , 

., 
. r ;, 



.>.: 

' ,•'·· ':{,.': ·_ .. 

l~pe_nt .eame afte~-· the ncittee ~~.}1~~~~1~~e.~ ·• 

··~· ~f arbit,.atton,: · ·'·;, : . 
',. :, 

·,conceded facts and procedural posture of. this c~e'e:.Ji'Jise .. 
. . ·'." . "' . ' . . ··f' .·, ._, .. 

The. 

prlut<;lpstl_ question& - the latter divisible into thre~ parts; · 

Is .. the refusal to negotiate a grlevaneo!o . sett~ement 1 a· 
. . _. 

subject for impasse processing under Ohio Revl~ed Code 

4117.14? 

'.ille f:JUeiltion 18 answered, "No," 

~) If .the tacts of a controversy aake it susceptible to 

':: · ... 

ei.t\;er in a grievance procedure topped by arb1 tration or 

· •proce~siog as an unfair labor practice (a) are tile remedies 

·.mutually' exclusive, (b) does one displace thi,l: other. or . (c) .· c:an. 

_these two re~dial processes be compatible? 

. Part (a) is answered, -No." 

Part (b) is answered, "No.-

Part.(c:) is answered, -Yes," 

II 

.'·. :· 

., 

.i) '.:::a. 'the ·~;efusal to· negotiate a grievance settlement, a proper 

subject .for impasse processing under Ohio Revised Code Section 

. The question is answered, "No." 

t~e .fi~s~ quest.ion is an~wered "no- for fairly. obvious ~easocs, Ohio 

..:···.····'"· Re:vi1sed Code Section 4117,14 is designed to: · . · 
> • ' • • -· • ••• .'. : ' • • : 

",,,govern the settlement of disputes, ••• eoneeruing the termination or 

modific~tion of an existing collective bargaining agreement or 

~egod.ation of a su~ceasor agreement. or the no!gotiation of an initial 
col~eetive bargaining'agreement." . 

. . . . 

. . ·'':• 

~ : . 

'· ' 
-.·:··;;.' 

.......... •··· .,.c.~~~~J.;._:·~.i,,#.#&~~~~·s~-·Ii~~~~~~ 



distinguishes them from both the · fimdamentai 8.nd : -' · :,);_:!\ 

terminations, mocimcati~~s,., .:::{\i;). ,iiweepiu"g actions suggested .by . contractual 
<•l- •:;.:i[: :.~:~·-~);,::.~; 

To support these objectives;· S_ection>• ··• •); 'successions or initial negotiations. 

4117.14. provides the · procedural . means. An ultimate settlement is. 

:'accomplished , by bargaining or, as a ·last resort, ·by issue condli~tion2 : .. 

<'for safety force basic contractual disputes, Limited strike action ·is;,. 

· pe~:ltted to resolve the terms of collective agreements for non-'"safety force 

. , public employees, Such settlement techniques are not characteristic of ... 

· . grievance procedures, Processing under Section 4117.14 is ·much too 

''elallorate, t:lme consuming and potentially expensive · ·for grievance 

Tbus, the iogic · of the statutory schema supports the . 

-:·proposition that the .impasse procedure was not designed to resolve 

g;ie~ances> 
. ·The issue in this case, apart from its unfair labor practice aspect, .is 

···a;. !Jlsssic grievance· example.· It should never have been subjected 'to Section 

.. 2"conc111aUon" is the statutory lan·guage, From the c.ontext it is clear 
_that "arbitration" is meant. 

. )T~e • ·statut;e ·implfc:itly ~ecognizes the distinction between basic ·issues: 
. .-: ''.lntd' grievances by treating them separately, see R.C. 4117 .09(B)(l) and R.c. 
i··/4117 ,lO(A). .And compare the last sentence of R,C, 4117 ,OS( C): "A public 
: , .:\•emp~oyer or e.x.clu81ve representative. may rat.se a legitimate complaint or 

. :.:·,ftle·a grievance based on the collectiVe bargaining agreement," · •r· 

._,,.' 

, .. ,-_ .. _· . .-~ ... -~-~-~~~::.i .. ~:~->~~;~~ .':~:-:),_.,;. '· ·~ ., 

. ':":_; .:: ... ·-; 
. ' ,.;..~ . 

'.·:·. 

. ,, . 



. 
... •· . .' \ 

bad the Boar'd been fuily info;:med, it w.iuld not have .. · · 
.'..' 

>·.·- /Iii. 

·If· th~ facts of a controversy make it susceptible .to reiuil~ti~n''·. 
: '• ::·,: 

/ eit;lt~~ · in a grievance · procedure topped, by arbl tration 'ot b}'. . . 

. Pf?ceasing as an unfair labor practice (a) are the · illmedieL 
. . . 

·mutually exclusive, (b) does one displace the other; or (c:). cart:,. 
I '~ 

: th~ee·two ~emedial pr.,cessea be compatible? 
.. 

,', ... :· 

.... .. 'Part (a) is ·answered, "No." 
··'. 

·Part (b) :t's answered, •No·." 

· Part (b) fa answered, "Yea. • 
. 

In ·.this .case. a unilateral change in the school 1nstrucdou day has " 
.· . . .· ._ .. 

. triggered .. bo.th.: a . grievance· subject to arbitratiC'n' under a collective . 
. · .. 

. . bargaiui~g conttact ~nd two unfair labor practice (ULP) charges of refusal .. 
·•· .. 

to bargain; Thu.s, the issue pre11ents grievance/ULP aspects. 

·There are several tenable rationales warranting an affirmative response 
. . . 

.. to 'part· (c). The reasons for, answering "no" to parts (a) and (b) of the 

·second question will become clear from the rationale supporting the "yes" 

\.answer to part (c) • 

. The Board bait th~lle options: 

1) retain jurisdiction of a pending ULP/gr!evances until the grievance 

procedure . is exhausted or the parties terminate 1t. Should the 

g~ievanee ·not be settled or the ULP not be withdrawn, the Board can 

provide a Umited review of the ·arbitration decision under its 

< .. retention. of jurisdiction to deteraline whether t~ ULP issu~s were 

cC)nsi:d~~ed and decided in co';lformi ty with Due Process .of law in the 
. ~ ... ·: . :. 
•,,.' 

·:.:'. ':;. 
·. ' .. ' 



.'. ;-:-._:,::;;·:(:~:.: .'S:·~·,.,:,.:·~-;,-~ 

·. ·_: -~ ·.: -·.:,.,._:· _·:·: ... :-~:?~'?.'}.:r~~ 
'\.··;: .. ~ 

.. :.><,.-\:~y.:,-:·_,.1:·:.:.<=;::· 
:-·,\· ;:·:-.~'._, .• ·,:_· 

.the.·.· r~1~hiw •. ·.df.sclo~es':ti.at .·. ·~~:~\·.:.;,;w.~J 

::;:~.: ......... 7:,t~r~:"..:~;<~::.~:'':!:'~:·~~~;i~\l~;~ 
i), . dl\cl.dl! \that an employ~e pr~ceeding unde\" tl srl~varu:~ proeedui;;. ''i:~,;\;.;: 1 

.; ·. ~iov}gfid by a, coi:le~tively bargal~l.d contract has walv'ed stil,tutot;;: >.fii;;/ 
~. ·- . , . . . . , ... ,::->~\6Y·.f::; 

• , ~1.1!tu:8 t~ ,•ul.P process unless the ULP involves the cop~~t:l$~ , • .· ·. 

·. · · b~r~~i~fil~ fe~re~~ntati~e in a c~nflict ·of interest or failure: i~ 
0 

:;:?,~'~Ai 
. '· --." - . . . . :/:·. · .. <::• ;_:::· ... .. ~ '/ 

its dil~y ):o fairlyrepresenti~ ·....•. ' •.!•{ 

pr~~es~ a' coilflic~ of interest ULP/grievance unde~ the statutor; vi},;,···~ 
· .. _. - _, .. ·.· . :;: .,. :.r.---:"· 

proced~re . ·beCaUSe, . of . the obvio.us inad,1quacy · .. Of .. the contract·' ; 

proeedui:~ ~~n l:~e ~laim 1s ag11inst the uoiot~' in whole o~?tn ~~t; 

3) 

.4) ·go;: iliuilediatdy. to the statutory ULP process .without deferdn,g 

the g~ievarice pr'lcedu~e when a crt tical policy issue is . raiSed by . 

the UL~/griev~nclh > · 

S) di~~iSs the ULP and permit the grievance to be' resolnd 1~ the'' 
. ; · .. 
'·' 

'contractual 'procedure. when· the procedure ·is cap~ed by arbitration 

· and ha.s no policy or conflict of interest implication; 6 

treat the uL~/grievan~e s~ a~rictly a contract issue and leave the 

<part·i~~. to . their conttact ··and whatever judicial remedies · are 
. ·.··,; ... 

· av~Uible under ti:. 
···.·.-.-.· 

nodce and fair hearing. ' Substantive o· 
·a··c· curate applic' a.tion. · o· f · · ·· · · · u,e' statutory and 

. " 

int~~est claim .. is. pres~nted ~hen·. an e~ployee · .. 
failure to, fairly represent the grievcir. · 

optlo~~ 5 and . 6 . is to save the Bo~rd from a 
. . . titude •.; of> relatively .. small'. dntract: 

~w•"''~1 in t~e• parti~li.' own processes~. · 

.'~ •, 



.. ··: ....... ·.· .... 

' :: ... 
. ' .... : .. · 

futJre,< SERB m~y exercise any one of these options ·or 
.. · 

The option ehosen. will b.. detet'lllined case .bY :cas~: to···· 
." . ..... : ~ . 

·' 
' ' . . "~ ·:·. ' . ' ' 

·instant ·case the issues affo>ct no, policy of. consequence ·'to' the',: 

of a.c; 4117. Moreover, there is. l!O confilct of' t'nter~st: 
. ,,·' 

Individual grievors · and .their collective. bargaining agent. .'The ·· 

and the parties referred to the grievance·: ~rocedure · 

contract. 

IV 

·To·· ~lippo.rt the ·procedure adopted in this case, it is unnecessary to' 

the Board .to an inflexible t'Ol1cy, One· may construct a defensible 
. . 

bargained of . Waiver of rights where a . collectively statutory 
.. : ' . ·: .. 

gtiev~ric~ jn:ocedu~e exists. · However, there may be instances in .whith 
,·.·· 

.:":idispo~itl.on under the contract is not appropriate in the face· of ·unfair 

·.PJ:acucoe: cldms. In· stich ch:cumstances· a contractual griev~nce 

prove .inadequate . to · protect both statutory. polfc}l', ,. : .. 

eiDployee .·rights. Given that possibility, SERB may; retai~ · 

~ither proce·s· the ULP(grie~ance directly under the stat~te 
.. resuli:i~g arbitration award. .·.-.· 

·otiier'. liand; i:here are many run-of-mine grievances whose facts. 

both grievance il.n4. unfair labor praetice clilims. 

utidei: the contrac~\ial . procedures w1 thout 

Many of thluie can be 
. . 

doing violence to: 
or ~nder~~tting SERB's enforcement obligation. There is no 
' . . ' '' 

cc)nt;ril:dictl o~. i~~ol~e~. in a policy ·.which allows maximum flexibility to the 

~he gJi~ding ~f ite :ilt~tutclry,dutles. while. at the. sam.e time plllci~jl 
on the inf~tued par,ties for resolVing ' 

·.·.;I . 

:I 

'.! 



v 
85':Ht;~o6,'-ji!06"ts. ·.· ~ism~ssed •. 

aucf:ss,ua.,oa-,4021 are 
'•' ,· 

&iving r:l.~e to the forego! ng ca~~~ 
,_-,.l_. ' '' '·, -. 

· proc~dure • · .. · ... - ... 

'~M~hlinl Vi<ie Chairman, and Pix, . Board Member, concur. 
·:.'/:·.' 
:-.·~:. 

:1/07/86:£ 
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