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STATE EMPLOYMENT RELATIONS BOARD .

In the Matter of

HiamisburgVCIasaroom Teachers Association,
Employee Organiza~ion,
v.
Miamigburg School District Board of Educationm,

Employer.

CASE NUMBERS: B85-UR-08-4018
85~UR-08-4021
85-MP-06-3806

DISMISSAL OF UNFAIR LABOR PRACTICE CHARGE AND NOTICE TO NEGOTIATE
(Opinion Attached)

Before Chairman Day, Vice Chairman Sheehan, and Board Member Fix; Denémber-
5, 1985,

The Miamisburg Clessroom Teachers Association (Charging Party) filkd an

‘unfair labor practice against the Miamisburg 3chool District Board of

“Bducation (Charged Party) alleging that the Rmployer violated Ohio Reviged -~
Code Section 4117.11(A)(1) and (5) when it refused to bargain with the -

. Employee Organization regarding a change in the length of the “student day.” . .

Pursuant to Ohio Revised Code Section 4117.12, the matter was investigated, ——-

Bagsed upon this iunvestigation and for the reasons stated in the attached :

opinion, incorporated by reference, the Board concludes that the issues raisged

in the charge properly are referred to resolution through the grievance:

- procedure set forth in the parties’ collective bargaining agreement,

Therefore, the charge is dismissed. The Notice To Negotliate filed by the

- Employes Organization requesting the commencement of negotiations on this

matter also is dismissed for the reasons stated in the attached opinion.

It is so directed.

DAY, Chairman; SHEEHAN, Vice Chalrman; and FIX, Board Member, concur.

I certify tha; this docupent was filed and a copy served upon each party _1
‘on this Z ~* day of Q“"““’“’% ' 1985, 1
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In the N!atte: of

Baployee Organization,

and

K Miaﬁisbhrg City School District Board of'_:Ed‘ﬁgétidﬁ;

Eaployer.

CASE NUMBERS: 85-UR-08-4018
85-UR~08-4021
85-MP~06-3806

OPINION

v

'Day. Chairman.

These cases, at bottom, all ifanvolve controversies atising from 13 change

in_ the_ sl:udent 1ngtructioua1 day fnstituted by Miamisburg School Diatricl:

-bf Education (respoudent), Tha Micmisburg Classroon  Teachers

- ff.' Board

Aasociation (unian or chetging party) made a written request"for bi}gaining

about the change. 'I'he reapondent. refused the Lequest. _

'J.‘he union filed a notice to mnegotiate with the State Employment

" Relations Board (SERB or Board). SERB's Bureau of Medlation, through Iits

administrator, submitted a st of fact finders proceeding as though t.'ne .

Impasse procedurea of Ohio Reviged Code Section 4117.14 had been properly

:lt_woked. A motiun to dismiss the notice to negotiate was denied on August

20, ° ‘1985. . |
Heanwhile two | unfair labor practice charges ware ‘flled. allégihg

of Ohio Reviaed Code Sections 5111 ll(a)(l) and (5) based on_

violations

1 .
] denti.cal statements of fact. - In addit:lon & grievance was lodged based ﬂ

et
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The lodgnent came after'the notice to»cagotiate.; Ihéﬁ'

same fdétu.

has proceeded to the . < of arbltvationqzu

"_fconceded facts and procedural posture of.. thie casev

jqueeticne -~ the latter divisible into three partn.”ifwzlﬂ
‘la the tefueal to negntiate a grievance settlement, e“_vtopet
'fAuubject for 1mpasee procesaing under Ohio Reviaed Code Sectxcn
P'4117.14? )
“711\e quection 18 snswered, "No."
| E the facts of a controveray aake 1t susceprlble to reaoluticn .
'elther ‘4n a grievence procedure topped by arbittation or by
-;processiug as an unfair labor practice: (a) are the remedies :'
-:imutually exclusive, (b) does ome displace the other. or: (c) can
>‘;thece two reuedial processes be‘compatible? N B
_:Partj(e) is answered, "No.”
a ;Part (b) 18 enswered, “No,”
A'?ert_(cd'ie'enswered, "Yes."

-

. 1 ' ' .

“;Is.:the 'refueal to negotiate a grievance settlement, a propers
:eubject for 1npasae proceaslng under Ohic Revised Code Section-

54117 14?
;The questlon is answered, "No."”

-first question is auswered "no" for fairly obvious ieasons, 6h1c

Re viaed COde Section 4117 14 is designed to.

¥

; ,;.govern the settlement of disputes....concerning the termlnation or
modification . of an ‘existing collective bargaining agreement or
_negotiation of ‘'a successor agreement or. the negotiation of an iuitial

- collective bargaining agreement.. . .




follows that grievance diepoait!ons normally involve. 1ssues of relatively

v'small_'import. This distiuguishes them from both the fundamental e Q.

sweeping actiona euggeated by contractuel terminationa. uodificatione.

isucceasious or initial negotiations. To euppo:t these objectivea, Section_
'ﬁ4117 14 providee the ' procedural,.means. An ultimate .aettlement ;133“

;feccomplished by bargaining or, as a 'last reso:t, by 1ssue conciliation2

 Sfor safety force basic contractual disputes. Limited atrike action tis£f ‘;e¢f
I“permitted to reeolve the terms of collective agreements for nonﬁsafety force o
ﬁ?public employeee._ Such settlement techniques are not cheracteristic of',
HET;grievaqce' procedures. Processing under Section 4117.14 s -much ‘too ,£

uélebbratel time consuning and potentially expensive " for gtieyaece::

f%requifemenfe.v Thus, the loglc of the statutory schema aupporta"che; o
'ﬂipropoaition that the {mpasse procedure was not designed to resolve g
- 3 . L

- grievances.
The 1ssue :ln this eese, apart from its unfair labor practice aspect 1s

j"-‘_claﬁse_dc grievance-exanple. It should never have been eubjected to Section

QZ“Cbncillacion“ is the statutory language. From the context it is clear
"chet arbitratiou is meant. o

3The statute 1mp11cit1y recognizes the distinction- between basic 1ssues}
and ‘grievances by treating them separately, see R.C. 4117, 09(B)(1) and R.C.
4117.10(A), - .And “compare the ‘last sentence of R.C. 4117.08(C): "“A public
employer or excluasive representative may raise a legitimate complaint or;
file a grievance based on the collective bargaining agreement. i -




rect the error Case es ur—os-aaos is dismissed. _

If'the fncte of a controveray make it susceptible to resolutio

either in a grievance procedure topped by erbitration or _by‘

ffprocessing as an unfair labor practice (a) are the renediesi

”mutually exclusive, (b) does one displace the other, or (c) can

theee two remedinl proceeaea be compatible?

L Part (a) ie anawered "No.™
.'?ert”(b) 1s answered, "No.™
f1Pnrt (c)'ie answered "Yes." |

In thia caae a unilateral change fn the school imstructiou day has

triggered both ‘4 grievance subject to arbitretion' under a collectivel;

bargaining contract and two unfair labor prnctice (ULP) chargca of refusalg'“

“”to bargain. Thus,.the iesue presents grievanceIULP aspects,

: There are several tenable rationales wnrranting an affirmative response-‘
- to part (c). The reasons for answering "no"” to parts (a) and (b) of the
Ieecond question will become clear from the rationale supporting the "yes“‘

‘ _nnswer to part (c)

The Board has these options.
1),' retain jurindiction of a pending ULP/grievances until the: grievance
: .procedure _in-‘exhausted or the partles terminate it. Should the
"grievance'not be settled or the ULP not be oithdrawn,‘the Board can H
provide a livited review of the. arhitration decision under itsjf-
) retention of jurisdiction to. determine whether tbe ULP issues were;

*;cgnsiderediend decided in conformity with Due Process of lav in'the




'”I;ev;ew;'disélbég”

;eroéesélwiﬁe;noai&ﬂﬁii}?p;@reés the ULPizﬂﬂrheryise'rheiﬁbE-wg}}'be

”to 'ULP proceaa unleso the ULP 1nvolvea the* collective

rl_procedure when the claim 19 against the uniou:in whole orcin part-“

"ngimmediately to the atetutory ULP procesa without deferring to-
"the grievance procedure when a critical policy issue is reised byi,;z
:tithe UL“lgrievance,,;~f'

'fl;dismiss the ULP and permit the grievance to be. resolved in the:

fcontractual procedure Hheu the procedure is capped by arbitration
:"and hae no policy or conflict of 1nterest implication,ﬁ_f‘
“'_treat the ULP/grievance ag etrictly a contract issue and leave the-

remedies are f

, e Proceae requires noticc and fair hearing. Subotautive Due.*7
a fair aond’ accurate applicacion of otatutory andﬁ

5K typical: eonflicth of ;interest claim 1s presented when an employee
5 charged with a failure to, fairly repreaent the grievor. -

responsibility . for ‘a ~multitude® ‘F- relatively. small
‘better decid wirh fitality in the:parties owz pr cease:?utrGCt\
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he future, SERB mny exercise any one of these options or so'

By

e mbination of them. The option chosen will be determined caee by case tof~

fic the circu-etancee.

.-the 1netant caee the iaeuee affcct ‘no. policy of. consequence -;l:o the

adminietretion of R C. 4117; Horeover, there is. no. conflict of‘interestu‘ o

‘ between individual grievora and their collective_ bargaining agent. The'f:!;

chargee are dismissed ‘and the parties referred ‘to the grievance procedure%”

underjthercontract._

.To -eupport the procedure adopted in this case, it is unnecesearv‘ to
commit the Board to an inflexible ;olicy. One ‘may construct a defenoible.a'
thtorv of waiver of statutory righta | where ‘. a. collectively bargained-h
grievance. procedure exiate. : However, there may be instances in which
disposition-under the contract is not apptopriate in -the face’ of unfair_

‘ Hactice clnims. In euch circumetances a contractual grievancei"

prove inadequate ‘to protect both etaturory ‘policy-‘-

development'and employee righta. Given that poseibility, SERB mny retainV'Ee

eview any resulting arbitration award.
i the :?fq_:ﬁ'._a':"_'_’liapd',- there are- many run-of-mine grievances whose factg".-r.;
raiee both grievance and unfair labor practice claime. Hany of these can be_

'L'the contractual procedures without doing violence tor

etatutory,righte or undercutting SERB's enforcement obligetion._ There ie no e




A

The ‘dispite giving rise A'ti_)_,-‘f;he',.'fb:é"géi‘ng':-'.‘c'aSe_s_‘ 1"3-‘.: refert

the grievance- procedure; -
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