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" SBRB:6PiNIONB~3'; . 
. su.r,k or omo . . 

. STAn ~- 111I.A1'I<»>S BOARD. 

. In ttui Hatter of 

· Bl'iard of Education, Libeny toul School District,. 

. ··.· 
Chars1ng Party, 

.... 
Liberty l!dilcation A.uociation, 

Charged Party. 

CASE NIIHIIEI!lz 84-lltl-10-2242 

FINDING OF PllOIIAliLB CAUSE 
(Op1Dion Attached) 

Before Chairman Day, Vice Chairman Sheehan, and Board Kemb~ Fix; December 
'· 1985, 

OD October 24, 1984, the Liberty ~ School District Board of Education 
filed an ullfair labor practice charse allesius that the Liberty Education 
Aaeoeiat1on liad violated Ohio Revised Code 4117 .11(8)(8) by picketius without . 

· Bivins prior notice. All 1uvelit1gatiw vaa eouducted pursuant to Ohio llevised 
Code' 4117.12. !hla iuVestisatiora reveals that the facta are not 111 dispute, 
And the partiea t.ave filed position atetuents, For the reasoua stated in the 
attachad opiuio11, incorporated by reference, the Board would find probable 
cause sud ieaue a complaint if the issue bad not been vitiated by the passage 
of time, Because a complaint iuuarace would be a futile act at thie late 
date, the charge ia dismissed. 

It is so directed. 

DAY, Cha:l.naan; ................ ~ .. 
t:/~{ 

concur, 

· ' I certif(;J;bat thia don::::le~ and r copy served upon each party 

· on tbia 4, day of r=~ , 1985. 

a(~~ 
KENNETH W, BAIUtE'l'T, EXECUTIVE DIRECTOR 
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; l lu tbti Matter of .· : l 

Board . of !duea~ lll• Ll'berty r.oca1· Scllao1 ldatl'tate ··.· f" 
. i Char&llll l'art1;. · { 
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f 
I 

Cb.arpd hrty. 

cJs NUKBERa 84-iru-to.uu 

OPINION 

Day 0 Chairman I 

"' ,,.,, of '"'""" fH t1bom l.ooo1 ...... -r:-· o< 
School Dlatrict) baa fil'J an unfair labor pnctice dlal'p 111 t Uberty 

., 
Education Association (Uilion or LEA). Taldq 011 chup u, ttue for tbe 

purposes of this opinion,.: tbe111e are the facur the LU. tllroeP Jh _.en u4 · 

•11~nte engaged in &Yfllpatbl plc'ketina to aid the c:aue of a an:at' coacli'ICted b)' 

tba Ohio Aasoclat:lon of . Public School lllplOJHa (G&HI) MbaU · of 

non-teachina uployeea; .I lAPSE had &l'fllll the 110tlce to aut.lr.e f1 · t to Ohio 

levlsed Code, Seet1011 : 4117.1.1(11)(8) [Stante or Acth ... LU. 8J11Pathy 

~cltetere vue teachers. who patrolled the attuclt fae11lt1u • their 011111 tiM 

clurtna non-working hours. s,..pathy plcJr.etera curted ala~ encourqlq 

students to "stay home." w .. did not alve the uttc:e c:oat..,tatr "' the A.:t. 

' ; . 
.• . 
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;;s1~~ii~~· )L'Iai~ii~;·a.t ~. ''ti:L~.r.: ,;;,,,,.•·.·.Al. ·r~~tbl~/~~~~.\;~.:·:·~~~~~;;,!~~·::.·~\~j 
'"'' !!'!'.!'".: . • ... -.'·' .. 

~·,:··)'<.·:-;r:;;;;;;~'~r,~•.V\Ilr ,;;:Olill::'·i,.l(,D,o~e· ·ilir.Ctly related than .· ·· others 

(SW or 

tba atame. Resolution of that( :bhe 
Tbat reaolvill& ime la .thia: . 

. .. 
'n!)tice nquis:lte under Ohio Revlsed Code, . . Sec.t~f.~,~ 

' ·. •, ..... 
>.· ·' •. ' 

. 
·· · · r~r i~.~ ad~liced lielow tbe answer ia "Yes. • There is probabie 

: :,;.~iillue. a c~~laint~ . However, .the sympathy picketiq is no loqer a fact.; If .. •··· 

'''''"'"· ..• :; . : f.t, we~e, ··~· complaint would iasue. Any future sympathy picketing um{er a~r·,, · 
.. ,. 

, ;>c~rclllliat!lnces illaY ~ upected to warrant tbe issuance of a complaint; 
. ' .. . . . . 
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III 

, search for .legislative 'intent· aeld011 give itri' .·, rUl-'cto-the:W:llail• • 

Certain facts are o'll'eriook.lid · and 

···:•:;.,:.>:,••ilr1ilililll~·i:i~~iis . indlll.sed; . ,The"e j,Dclude the facta · thilt lesiB~ai:ora 

•;':,.),tl(ai:Uiiejllt~' act by. majority rule and. aupport ,legislation with ·.v:al:'f1~clei,retaa ·' 

Yet interpreters .tend ·to deal. with legislative.intent· aa.· .... 

a discoverable entity, frozen in t~ and declared l>y ali 

. ··:,:· 

of a ·statute are available, it 11 .th6 
J.0!,1CIU.. tule • to aiw . auch construction as will llilintain the • ·· 

·,_;<~,~~~i~utllonall~t:y l:ba .i.ct:.~ CJtt,of Youosatll'llll .v. Fishel, 89 .Ohio .• St, 241~ 

'\t';,t~j~'~~~~!~~~~~~~~ · C)f . thilt' .. cardiiiii' iiUiea .. of· conatructioll . is that . a at~q llix':ljjta• J.n favor<of. the valictf.ty of legislative<acta, aild.·tbal:. a 
.; be.. &iveo 'them, vhan possible; to . watain' their 

State ex• rel •.. City of Columbu11 v. Kettere·r, 127: Ohio .St •. 
. ' . ''•, ' : -· ' -.:'"":'" ' ''' ' ' . '·.,:· :' 

' .. ; . 
. tins ): at~~ute, it ta preaum~d tbat: (A): collipU.ance .< 

....... " ....... tlili'. consl~itut:ioa:a of· the atate' and of the Uoiteil' States 1a toteodedl· · · ·· .. .. ·:.. . •··· * .. . . . . 
supplant )IERB'a ohllsation to provide a eonatttutiooai: :' 

an ubiSII~IIB litatut~/·. . \ :i 
.. >: ... --> > ••• ' 

,:':.>· -;l ·,;,:;;· • 

. . ::x:\·.·:_: •... ·.· ... :.;;~J.~.?:~ •. ~:,.~~~\~ 



', ..... ,:_ ._:: ... :, ·: :_':.'· ·: 

.leJI11',1,41~U.E'e. qree11 

.~ve a 
'"• ,· .- '. · .... ":.: 

~ut~tl·~!li:.1'91fi:l~~or,··11i~ ali it• ..,:tb:ti:al fixitiee • 

. · '·'·.u.:·.·> U~oU to decide .. a ceae ~utniq Oil a ~tatute', ·:m: ami11i1Kt':~:i'e lliilt:i'·:·:.•:'.1 

f!tf.U a· .· decisiOil·· aullt .· be rea~hed, .·. ·. Slllce 

&i ~etetmi~~d: ~c;cord:tug to i:he tena~a · Of ·t~~~t~~ , . 
. · ' -, . ' ..... _ ·. . ':·. --- . . .'. '•':.: ·· .. >__~·.:_f_-.:. ·::_.:-::·•,:-::::~:---_~.---~_:\ 

CODIJ.I:rU•CtlloJ1, .. Alibiguity aDd illprecisioil do llOt. forfeit the llaceuj,~j'. for thei.:.(: 
• I • , , ' • 

·. th~ fi~~). ueceseat:y to decide, . ~aillst this. backdi-9p; sru :1.~. .',~;: 
. case, ·.to. aeaesa the 11lte11t in the words :tu a; c •. 4l17 .il • '· .. ·, . ..., . 

·-': ·-
. . . ~ 

!::~.:t.~.ll~!~':;::sl:abOr . practice for au employee . orasllizatioll, it~ ~~euta 
r . , or pubUc e.mployues to.: . . . . .· .. · .. 

<. ·. ·: .,- -,, -._: ;. . ._. ' ' . ' '*** . . . · .. -~;- ·, -..,_: __ .:· . .--:- '. 
:<ll).:.ensit,ie in .any .picketins, striking, or other concerted refusal:. ~o wo..;k · 

.• ltt'tljoui:;: ·a:t vioa .• written notice to the pubUc employer a11d to tbil .$tate 
',!iiipl~Y'l\ent. ll~l:a!:iollB . Board not ~ess than ten days prior to the ac1:1~1i. •.. i 

·:~ThfC.-Otice __ :_shall atate:·t~e-·date··atld time that the.aet1on will co~eo.c_e· , ....... · ··· 
;-:--· ;': ,'·,:•:' 

Thee ).nt·~~pr(!tive optiollB available' uilder this deceptively simple la11guage ...... --·.· .,,. ; . ' . -- . . '· . . ' . .- . . . 

· •Jiicketina• •· ia qualified by •aoy". Therefore, . atatutoryi 

}•.lliot::le.e' is requ:tre4' f~r all picketins, ·includ:toa sympathy p1cket:tns •. · . 

. ~.!•ic'ktil~·.til,g"·.' a;uat be COUpled wtth, . and 9UBlif1ed by o the phrase "or · 
. -- . . ·. . . . . . ... " .. 

coacerte~ rljfQafl]. to wo~k. • So qualified, &)'lllpathy p1cket1ns 

to'W()rk.requir1118 notice ~Dder thea~atute, 

that parus1aa tnduce individual. legis~a'i:~ra . to 
.. 48Dl,te ·.tl1~8181li~G · to support the partisan view .Of W~t ·, the . . .. 

'lefi:l.sla~~~~· ~~i~ulld ·passed •.. · · · · ........ · ... · ·•. 
·.·:·. _..,,: 

·.·'._', 



'ats#ft~lit ·~b•u !l .. ·clltc~:"all lllc~il~#l~ 
'. '·. ; •.i .• 

. . Tiillso.: it ciau -~-
·-· . ... =.·· ·., .. __ , 

o~y .when ~pml!i varl•ety 
.·, 

uiid~r : this 

.• c~~s ·•·•· betWeen . ~pic:k,i:ing, .·· 
cii!i~C:etrtood ·: re:fu11al to . 1ici~k~. indicates ~. legt~l.att~ . 

' ... -... 

.. rlaq~iireliso1nt ~i:her tlia~ ilodce, •. . . · 
;,aciOp•tS': -O•it::liOilR : -~; AUd f.~ 1 for tbe. diapo81 ti~ll Of the 

'.-· .-
... -~ 

probable _i:auaa. · : 

case •. · llbether o. tber -readi .... a_·u. nd. e.r t.b8.· .ltta.tll.te(. ·· a··.·-'~w·•·"· -o '· . - - ·. . : !1~ .. • i _..- ," .... 

•·• > ·~~~ riJ.e'laut . lllliY · de~~uci 
·. ~roo~s 1i{f~t~~. ea~ea. ,' 

upoli .· factual _ eou~tder~.~to~~;;· ;-· 
:::_;: 

. I ' . . 

IV-·-::. ... ),. ·. . .· 

,\j\;:i,J~Iso!.i~'t!lt:ut:e,, 1114$1. , a' ~iatclr~, whi~h ui/ t1].Ua!inllte, 'Perhaps 
·' ,. 



:'to 

~lliot:Lc~'~ ... '.:j):lc:keti~·lll'·:·.: ·.:this. : colicluilioii 
·· .. :~cUOIUI ~t .health 

. -~ ' 

~~~·lj8\a~ef;~j:!Ja9;ijltly ~do~~~~~. In a~ ; GV~Dt; ,, 

t~e·~~~thypicket:liig'questio~~ 

·siiitate s1u tto •. 



': ·: ' . '. 

Justice Murphy, 

the bishwliter. ·.· urk 1D pi~k~t1ug/free · 
~or.· the majority, ·. poitited . ciut vbat ¥as 

310 .u.s.· es. Accord: Ctirlaon v~ California 

cases' 



· Ill ·. tb.i~ aettiils, . the su#e.a~ eo~~' 
·. jllfit~iabl; be couC!lud~d tba~ 

.would s~rvive even 

the ,total j~risprudene~ g~nerated by • t~~ ,!f~$~11. 
Wti!!ili:/ii~ol)l,~m··. ~o· take thi poi~t · that. a .state may be j~st~Ued in·• .. ·c··:·x li.fi:~~~. 

General Assembly · has. ~cit ... 

name; nor ha• it ~~aued out:' t!utC ... ·~·· 
·. cons1derat1oti here, the 

_,·,·.: 

r~sulat:lon/ of picketing 1a designed to eontroi. 
_- . ·- .. :· :1_:- . 

iiowe~e~~· .. 

legislators intended to ··inClude •• 
',• 

vithiil. the . reg~lat1on 
.,. 

exemplified h;y 

~~!.11(~)(8), that requirement: 1a. so llilld .that. one aaY ·. 
:(: 

·::::. 



·.·.v 
.. · ... : 

. tlie prio~ • · wdtt.in ·notice:· 

i,r~~ f~~te. u#~ir'l8,bor ;p1'eeti~;;J;# ·te••iia1i:liie 

·~··~~~~:~~~~~;; COJ!.LI!.:'Nl':ll•:,a!DJ·· ~Ura:ti~e eff~et af:;tbiiJ ·.late itaf~. 
/· 

· hai, ~ade coaipleint process futile.' 
!'#t•e,lt~)il' lltajlclai:d:l!o'ri·:·flltiare. eoiidlict. 

'eoneu~.·· 
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