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FINDING OF PROBABLE CAUSE
Opinion Attache

. Before Chaiman Day, Vice Chairman Shechan, and Board Member Fix; Decenber
' 3. 1985.

© On October 24, 1984, the Liberty Zocal School Districet Board of Education
filed an unfair labor practice charge alleging that the Liberty Education

Aosociation had violated Ohio Revised Code 4117,11(B)(8) by picketing without

~giving prior notice. An investigation was conducted pursuant to Ohio Revimed
Code 4117.12. 7This investigation reveals that the facts are not in dispute.

And the parties have filed position statements, For the reasons stated in the .

cause and issue a complaint if the issue had not been vitiated by the passage
of time. Because a complaint issuance would be a futile act at this late
date, the charge is dismissed.

(‘ 57- attached opinion, incorporated by reference, the Board would find probable

It i3 80 directed.

DAY, Chalrman; SHEEHAN, Vice Chairman; and FIX, Board Member, concur.

&E'G. DAY, /
I certi!y hat this documpnt was fned and n copy served upon each party

" on this é day of » 1985,

A{MW@

KENNETH W. BARRETT, EXECUTIVE DIRECTOR
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Day, Chairman: '
e The Board of naucau?'u for Liberty Local School District| (Employer or
. L . School District) has filéi an unfur labor practice chargs & t ube:ty
| | FEducation Assmocciation (Ul':lon‘ or LEA). Taking tha charge &s|trus for the
purposes of this opinion, these are the facts: thae LEA through !h wemberz and -
agents engaged in uynpa!:hf p!.eket:lng to ald the causa of a lt‘l'ﬂ  conducted by
the Ohio Association of Public School Esployees (OAPSE) pn bahalf - of
non~teaching employees; i)APSB had given the notice to striks 3w . t to Ohio
‘ne-viaed Code, Sectioa_:_l 4117.11(8)(8) ([Statute or Act]; the! LEA sywpathy
picketers were teachers_‘: vho patrolled tha struck facilities omtheir ovn time
during non-working houts. Sympathy picketers carried dsp encauraging

" students to “stay howe.” LEA did not give the notice eontqhtfd by the Act.
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Resolution of that .o.ne' u:l.ll tufﬂce fa

g apply tha stat-.lte. ‘

1 on_in tha reaent case. Thnt resolving issue 15 thia.

wri.tten uot:lce uquia:lte under Ohio _ Reviaed c::de.

Por tusonn adduced below the answer 18 "Yes.

There 18 ;jrobabié ”chl'.ia':' ‘to

Tissua a conplaint._ l!ovevet, _the sympathy p:lcketing is no longer a fact. :

‘:lt were. 8 conplaint wuuld issue, Any future sympathy picketing under ainuar S

_rcunatancna uy be expected to warrant the issuance of a conplaint. _

1'.l'hn employer claims that the “stay home™ encouragement renulted 1n reducing
_,'lchpol-_uttandance ‘and,. in effect, constituted an indirect concerted refusal to.
" work.” If -the ‘claimed causation could be proven aud linked to shortened ‘work.
tenehers. ‘the pickuting might fall outside "1nfomt:lona1" atatus, - .-
waver. it lasted only two days (September 17-18, 1984) and the correlations. -
atween ‘non-attendance and the respective picket:lng efforts of LEA and CAPSE,
' imposaible to demonstrate.  The demonstration, if achieved, would raises - -
nteresting quastions - of . concerted activity. = There 1s also - the poaaj_b]_g,- T
question whethar ' the | npeech" used was protected since it may implicate the &
icitness - of . expression 'which. advocates violation of law (f.e., thelaw-
compelling 'school “attendance; -see R.C. 3321,03, 3321.04, 3321.38 and R.C. " -
3321,99). :Ihis’ ‘problem 45  complicated by such concerns as whether the.
'advocucy 18’ merely theoretical or philosophic or is intended. to induce.
‘{nnediate’ 1110351 ‘detion {ef, Justice Brandeis. concurring opinion in Hhitnez-'
ve iCalifornia, 274 U.S. 357, -374=378 (1927)]. The diaposition adopted "ito.
:dispose ‘of  this case renders - decisions on these serious questions unnecesnry.
2 ‘Nébraska - Press  Association v, Stuart (1976).-427 U.S. 539, 546749 “LED 34
» 690 (Jurisdiction not defeated "simply because the orﬂer has exph‘ed, if
_he undarlying dispute aen is one 'capable of repetitiun, yet ‘evading




-._quali.ty sufﬂcient recosn:ll:icn. Certain facts are overlooked and z-car;tain

presunpt:ions‘_' indulged. ‘l'hesa hclude the facts that 1egialal:or

s .tt in the
red: and - lag!.cal rule‘to give such cunstrueuon as will maintain the '~
' City.of Youngstown .v, Pishel, 89 Ohio St,. 247,
o! the cnrdinal rules of coastructlon is that'‘a strong. . . -
“ian-favor: of the validity -of legislative . aets. and:that . a: -
' # > givéen ‘them, whén possible, to :sustain’ ‘their
State e.x. rel. t:ity of- Columbus v. Ketteter. 127 Oh.i.o St.

i “Ia: enncting .8 .statute. it 1s presumed that' (A) Conpnance;'
stitutions of the atate and of l:he United States 13 intended- '
L ) A REl
, ces’ supplant Smn'u obligat:lon to provtde a const:ltur.iona].
interpratation for an_amblguous_ ntatute.
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St:lll a. decia:lon uuat be teached._“
Asalnat this beekdtop.
' 1a 'thia caae. to aaaaaa the intent 4n the words in x.c.

"It ia .an unfair labor practice ‘for an employee organization, 1ta egenta-
¥ : reprcaenta\ 1vea. or public enployeea tos

' gage‘ in; any pickcting, attiking, or other concerted refuaal to WD .2 k-"
t - giving written ‘notice to ‘the public employer and to- the St:ate
Employment Rela\‘iona ‘Board nmot. less -than tén days prior to the action..
'tic ahall atate the date and time that the action will commcnce P

LR B J .

Tha Wl‘d pickel:tng 1a qualified by any . 'Ihetefore, . etatutory-}“:”‘.-;“‘

other concerted tefuaal to wm:k. - So qua].if:led eynpathy p:lcket:lng":i‘f' :

evon‘ auggeated that partiaans :lnduce 1nd1v1dual legialators to"
ositions in: debate -designed . to auppott the partisan view of -what" the;
egislation ‘should mean’ when' passed..__ - :




.co._lecuve refusal- o’ work :g_i:_fg‘tu';o:y: -notice .18




_ .t ubcomnittee, Section (n)(s) providea:
(8)" - ENGAGE IN _m PICHTING, STRIKING, OR : OTHER CONCMED ‘REFUSAL

EXTENDED CARE . FACILITY, : OR .
OTHER INSTITUTION. DEVOTED. 70 THE CARE OF THE SICK, INFIRM, OR AGED PERSONS

ucm'mc smmc -OR o'mm coucmm axrusu..:

10°.WORK , WITHOUT 'GIVING" WRITTEN NOTICE. TO .THE. ' PUBLIC "EMPLOYER.'AND 70 THE:
STATE EMPLOYMENT.. RELAT NS" BOARD: *NOT - LESS - THAN ' TEN - BAYS’ 'PRIOR * “TO T
HE; NOTICE.:S “THE. DATE  AND 'TIME *THAT THE ACTION WILL

o:rxcz ,s-.' czvm. .IHE mu'zzs HAY mmn I BY ‘THE!




£ the rensons advanced' “in auppott' of the
Schne:lder Vo' State, 3os u.s. 147. 151, 162. 11 :

ﬁcéord! Carlaon v. Californiailfu

quany3caaes have natked out contexts 1n which picketingf '

peech armor. ~See, for exanple, Milk Wagon Drivers Union ‘of =~ -
“Megdownmoor Dalries Inc.-(19315 312 U.5.. 287 295—295f5
' gee - also Westinghouse-: Electrie . Corp.. - United.
adio and Hhchine Workers of- America’ Local No.. 410, (19ZGS 139 -

= 3~ (Mass. picketing) ' and-
United Electrical . Radio and Hachinef?




ature under consideration here. the General A_ssgmbly has'_ not '




to engage . in: aympathy picketing 19 hardly f_‘chille
brice requirement.: The act. of’ picket:lng is very bold-_
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