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·s.TAT!l BMPWYIIIHT u~~~~N~. BOARD 

·In the Matter of· 

Ohio Nureea Aeeo9iatlon, 

Baployee organisation, 

and 

~' ..... 
: ....... ' . .,'.-',.. 

........ 

Univerelty of Cincinnati (University Bospitall,· 

hployer,. 

DtSMl""AL OP PB'l'ITXON 

. ··,· .. 

. ~' . 

,'" ..• 

.' ~ . 

. 
Chalrlllln Day,· Vice Chaitlllln Sheehan, ana Board Member Pb1 May 

Cincinnati (University Hospital) has filed a PeUtion ·, 
Of ·aargeinlng unit eeeking to amana the exleting 

· bY· excluding •eupervisore, unagement-level employees, 
·oonfident.ial employees, • For the reaeone stated in the attached 

inc'oporated by reference, the pei:ltion is dismlned, 

is.ao ordered • 
. . 

·oA~, C!1airman1 SBBBBAN, Vlce'-Chalrmanl ana PIX, Board Member, concur • 
• i .{.·. 

···;•x cler~ify •that this document wee filed and a copy served upon· each party 
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In the Metter of 

' .. ,,H. 

· Obi~ Nurses Aaso~lationj 

· ·Bmpi~yee Orgarlizati~n, 

and 

; ... 

.·, ._;' , . 
. . -·.' 

..·,' . -. . ., ,-:~ 

.; :. 
. :.> 

' ~-' .. 

\':>:~·~. Univeraitl( of Cincinnati (Univeraitlr' Hospital), 
. '.· ... _ .. , : .::,:·: ~-: 

. \ . 

··-···. 
:, .· 

CASE NUMBER: 84-UC~l0-2214 

·,. OPINION 

~~y;.·c~ir~n:. 
'I , . ~l ., . . . I , 

· ··,.The University of Cincinnati (University Hospital) filed a Petitio? for 
'' :-.: '<:: ... ·.' '; . . : . __ .. ': . 1 
Cla~iflcation ot Bargaining Unit on October 19, 1984. Examination of the 

'p~t:~tion :C!iacio15es that in fact the petitioner (University Hospital or 
.' .-:-... 

-~p\oy~r) . .Seeks 'to . amend2 the bargaining unit by excluding •supervisors, 
. : ... . ... : .... 
. -i~R.agement level &JIIp.lol(eea, and/or confidential employees. • 

..... .. '' 
. ·''\ ·;·' :: : ',J: .. 

·4117-5-01 PETITIONS: WBO MAY PILE. 
• • • 

(C)· in ·t~~ aba~nce of a question of representation, a petition for 
.' .·clilrification of an. existing bargaining unit or for amendment of 
'.'.the ·certification of an exclusive representative may be filed by 

.,._ : . · th,! · excl11si ve representative or by the employer. For a Unit 
· · . :•·. ·. ·. !'le~ignated by a collective bargaining agreement entered into prior 

·.to' April 1, 1984, such· petition may not be filed except during the 
· .... · period of . one hundred twenty days to ninety days before the 

e~piration date of the collective bargaining agreement or at any 
other time ·during the term of the collective bargaining agreement 

.if'tlie petition is submitted by mutual agreement of the parties • 
. -~ ... -:·. 

· ... ' '.- .,·,i,l~~:;.oiA Patitlqn for clarification of an existing bargaining unit or for 

:·· \ .. : amendment of .the certific;:ation of an exclusive represen_tative shall 
contai'!. the' following: 

. :· ... Ill 

·· ..... , 

••• 
The proposed alar lfication 

· propc)aed amfindment of the. 
repr_esentati Ve 1 

of the bargaining unit or the 
certification of the exclusive 

lil:e~l.e~lt · purpC)se!i •amend• 11eana •redesign• the bargaining; unit "to 
Dri>Vtftll ,.periiiieterli. By contrast, "clarification• signifies .. a factual 

··.'·; 

• .. • 
'.' 

. 1 

. de_ter'aiine . Whetti4!r a particulu job description brought the job 
~~f".'~~--. u<' oui:ai(le the !loundariea of an included or exolllded job category. ,-~ , .. · 

{il,i :,. 
... ·;.;, -·..; ... · .r.-:;:;rr;·:' .-. •. ,:- ' ., .... ' -~. 



. ~~··:·.··f~~·:;?>~~~~~(.::-·::.·:::~ ~~·;.·::_ . ; : 
·: ·<· .· .·., Op~nion·· ·, · .... 
,cas• No.· .ac-~c;.ilo-2214 

· · · · .· .P«ge :..:2~ 

......... 
. . 

add~~ed below the P'tttioli is dismissed• . 

' -... ' •... : . :·}~;·::~};~ '!·. 

I 

agreement effective, ~~!luuy' · ~ :~'t(% 

1985. Thus it is appa~il!lt ) . . -.:., 

unit· in issue became pa~t 'of a bar gal net'! 

That. contract expire<l on January 19, 
. . 

. ' : "h•t the advent ··>.,c: :·.· , : .. ~ .. of the contract: preceded April 1, 1984, the effective cjate'. · 
. . 

.. of the· statute3 and' is subject to· Section 4(A) of the temi>orarY statutory . . 
. ' . . . 4 

lallg~uige. · 

.. ·· 
4ll7.05(B) 5 governs the · That section coupled with R.C. 

:·.· 

' a'xcl.uBi ve representation status. of employee organizations ·recognized before . 

1, 1984~ And it is 'clear from tl.e total statutory reference that the .... 

of exclusive representation are fixed by the unit in which 

s.s. 133: 
recognition through a ·written contract, agreement, or 

o~. un<lerstanding by a public employer to an employee organization · 
specif.ically stated· or through tradition, custom, practice, 

. el.ecti,lin; · .cit · negotiation the employee organization has been the only 

· · ···employee organization representing all employees in the unit is protected 
·.subject t'o · l:he time restriction in division (B) of section 4ll7.05 of t'he 
· ·Reli_i&ed. Code.· Notwithstanding any other provision of this act, an employee 

. · .• , .organization· recognized as the exclusive representative shall be deemed 
:.certified until ·challenged by another employee organization under the 

: •. .--··Provisions of this act and the State Bmployement Relations Board has 
·, ·certified an. exclusive representative. (Emphasis adde<l. l 
....... , .. ,.; 
·.- ,_ . . And ·cf. section 4(B) Any employee organization otherwise recognized by 

·the public employer without a written contract, agreement, or memorandum of 
-llriderstlinding shall continue to be recogniZed until challenged as provided 
in this act,· and the Board has certified an exclusive representative. 
(Emphasis added. l 

·.· 54i-l7.05 ·[BJilployee organization exclusive representative] * * * 
:;·: .. ·,,,:;,~ 1·!:·· ··(B) Nothing in this section shall be construed to permit a public 

~·:?A:::_·, .•. ·.~;t'!; .· · ::P~:~;~Y~: ~:~:~~~~~io~r a:h:n ·~~~;u:~:!o~:;~~s~:!:~~~:s u~::d c~~P:;;t!~r 7 
· · .'of' the . Revised Code if there is in effect a lawful written agreement, 

:.:.:_: .•. :;:~:,~".·_;_; .. _;_._._···:··_:_•_-,.-.• _._._._ .. •.::_._·.. · · ~=:~~i~~~~:t~~~~::~;!~~~~t::::~~::;:~~;':.b~l~:~~~::~~u::~~r~:*
1

t::~!!~~~ 
,,a. 

0 

• ·:the- ell'ployees in a unit or which by tradition, custom, practice, election, 

•. ~., .. ,... 9t. negotiation- hila been the. only employee organization representing all 
.r.::{:•:->.:';·,,:· :. ·• .- · e!JII>loYe.ea in· the· unit1 this restriction does not applv to that period ·of. 

• •. ·.,_'_•._._._::_:,:,,_'_.;;:··.,,.·:.· :_•.;; · ·ume covered by any agreement which exceeds three years. Por · the· puq~osea 
\. .of this .secClon, ex~enslons· of agreement do not affect the expiration oi the 

''{;.!"; 

_-'Y:~~~ 
(·_·'" 

.• :-i, 
;. 

--!' 

: __ .::{: / .. ,_ original aiJree~nt. (Emphasis added.) 

~,~g:iV-}X~~{,\~·g,,;;o\i~!_ ',;•1 .. ;.,:. ~,;,, ·.·· .· ... 'i1 
1. ·- •• 

~ .• . . . _._, .. If '; .... 



:t:FlH)tf,~•u'::'it•~i>lloy·.,·· 9r~~~~i~ati~ri. w~~~~.~onseque.it· ·state Bmpl~~~nt' Re.la'Uc>.n~i,, 
--~--;~:·.'::.t:·._,'! }··· •.': -·~·: . ·-~: . . . . ._-·· :·· 

oz:··BO&Jrdl ce~tificatiori>' 
··'···· ; .. II _ .. , 

··:.=· .... 

.. ,:!\'1\c!lre• ts n~tdispl~~ement contention in' the ~resent case~ · f~~·.·llingl~t:·: 
'.\~l~~~otio,·~···\· ~~~.!:.j~: ~~~ther • u~aer the . ~i_rcu~stances, th~ Board·. ~iU ch~~;~\h~·\•-. 

· uitil~~eral P<ttitiori of one of · tli!' parties even during' tlie wt.ti~dw,,, · .· . .• ... · ... 

enactmepts . germane to the·· issue .. are 
. . : . · .. 

lio obytous. 
. ' . .. .,. . .· . . .... 

~~.ct_e~ed ,:c<t.rt-1Eleccc . repr;uientative cannot be displaced exd~pt 'by ,a: 
.. ·; 

the exc~ua~ve representative . . . . . 

exclusiveness but can lose it involuntarily 

provide<!, There is one. exception to this principle. 
. 

- ls · operative when the unit in question comb'ined 
' ' . ' 

Aprll 1, 1984, 'which could not have been joined after 

'. :Th~ · strong statutory ·strictures against the combinations 

p~o!'•P''"••a i.n a.c. 4117.06(D)(l)-(6) Hriked with time limitations in a.c. · 

.-u~HEII, ap~liciible ~o pre-April ·1, 1984, agreements reflect an intent; 
'· .. . . . •' 

to limit the contract bar effects of pre-April l 

~·wi~dow period• ·. is shorthand · foi: the, ianijiiaije in 
Rule.· 4117-5-0liC): ·.~.one hundred ·.ttierity<'aays ·to 

·:'the .. •xlitraUon .date·· of the caUecti.ve bargaining 
... ·. . ... ' 

··~· 

.. ,' .~ ~~.;,~ ·.i ... ~ ~·i~ ·'· ; .. ·~ ·. _.,,,,.:;,;.~~~,f: 
:.• ... 

·., ... · 



<!~·.;;.•:!l''f;_l!l':_efn:.· 'to· ~est tic(:~ the cont~act · bar ,·defense/:· 

/¢~~1~~)i~~:~;t~{.f;}~~t:::~,(lu; ,' legi~lature . int~nded :lo . prosc:,ribe .... ;sp•~lt~.¢ ,:·<1clb;··;, 

..• --~·.: :- ,· untt (al it obviou~ly did) a~~;~t 

~~~~s'~ principles may ultimately place pre~April 
·c:·o)tll>irta.t:ioiis -~i: prohibited categories negotiated by •de~~~d c~i:tified~' .· 

. · ... :_·. _ .. _.'... , ; ' .. ·. . : <· .. · .... ·:.::'': ·.''~·:.: .. :'_~-.-~' .. 
i:e!'lif.\,Seltt~ti•lea· on t~~~ same plane with such combinations whe!'l neqo~iated'b~> 

• voiuritatrily recognized • or. certl~ied 

.·.,· 

t~~n should .!J2t the modification sought here be allowed? ·The answe.r. 

,l~e~. in tl)e natur~t of the changes sought • The present · petition . s~eks 
. ·-,. ·'' 

... -~ll!:l..i~l..;ns whose,· combinatio~ with other job catteqoriea. are not forbidden. 

• . ;,.~~: ~~¢i~aive reptes_entattive. and employer could negotiate the combination~ 
,;;·_:.:" ,, . ·_~: . 

in·· 'effect in. this case without violating the statutory proscriptions. The 

~idt h ~h'at. there Is a different .legislative intent manifest where the job 

.'.~lilssificattlon combi'nations are not specifically prosc.ribed as in a.c •. . ·"',. .,(. -· . . . 

'4ii7-:06.(1)l(l)-(6).· . Por example, there are categories described in a.c. 

41].7,01, e.g• ·supervisors, whose inclusion an employer could successfully 

·. r~~-i~t •• This. does not mean resistance is imperative. If the parties 

.·· .7Thi~: conjec.ture assumes successful ·challenges or negotiatted changes. A 
. section of· the stattute relevant to these considerations 1s a~c. 
'4117.0S(I))(9). The pertinent part of that subsection provides: 

. * * * 
· .... · '' · "The · is not· required to bargain on aubjects teserved to the 

dir11ct1on of ·the· governmental· unit · · 
a_nd · conditions of employment, . 

:\. 



o~-·~al.ne~. '_ioet:)i.qch that • i~;, 4~splacell!ent /jj~ .a~•C!.I:!relt··; E~!"l'lo~ree, . '·>· ... ·'>· ... 

R.C •.. 41.1 r ··~r. by. ~.pew barg~~rl~ 

::Vr ••. 
... 

ts . answered,··- •tioY ·The, unit , may not amended~ 
; ._ ···.·. 

,, 
··\.: 

·., .· .. ·. 

and _:ri.l!, .M~DI~!!~·· 
'',j' 

.,.· ·-... 
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