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DIEMInuAL OP PETITION

‘ Tho Unive:aity of ctncinnati (University Hogpital) has filed a Petition "

For . CIaritication Of ‘Batgalning Unit seeking to amend the existing e
bargainiug unit - by excluding “"supervisors, management-level employees, '
‘ahd/or confidential esployees.® Por the reasons stated in the attached

op nion, incoporated by reference, the petition is dismiseed.

;It is so orde:ed.

DAY, Chairnan; SBBBBAN, Vice-Chairman; and PIX, Board Member, concur,
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'In tho Haﬁter,of
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Ohio Nuraea Association,
H:AN -E;‘?; Bmployee Organization,
:?iv. . “i' i _ ' nnd
‘Univorsity of Cincinnoti (University nospital),
\ Bmployer. S ._
CASE NUMBER: 84-UC-10-2214 _

OPINION

Claritication of Bargaining Unit1 on October 19, 1984, Examination of tha

‘employet) oeeks ‘to :amendz the bargaining unit by excluding 'suﬁervisozs,

® * *

A3 '(C) In the abaence of a question of reptesentation, a petition for 1
. ',.clarificntion of an. existing bargaining unit or for amendment of :

the certification of an exclusive repregentative may be filed by

-tha " exclusive representative or by the employer. For a Unit

iﬁdesignated by a collective bargaining agreement entered into prior

. -to April 1, 1984, such petition may not be filed except during the o
- pariod of one hundred twenty days to ninety days before the L
oxpiration dato of the collective bargaining agreement or at any C

other time ‘during the term of the collective bargaining agreement

;,if the petition is submitted by mutual agreement of the parties,

A potition for elarification of an existing bargaining unit or for

omendment of .the certification of an exclusive representative sghail

eontain the following. ‘ _ . .

. SRR i NN
-:(3) The proposed cla:itioation of the bargaining unit or the

proposed amendment of the certification of the exclusive

rep:asenﬁativea

v
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'ptestnt P“IPOBGS *amend® -means “redesign® the batgaining‘ unit ‘to - ?.f-fi
naw perimetsrs. " By - ‘contrast, 'clari!ication gignifies ‘a factual .
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P vid 3

inqui:y Eo deteruine uhother a particular job description brought the job -
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E fq'x. l;a'a'g_'gppz- ddﬁ}'lééd‘b’éldﬁ"I:h'e_lﬁgt;i'l::i.o-t_i‘ is dismissed, =

fah TS -

The"_ unit ‘in iasue bﬁéa’nﬂe part ‘of a bargained agreement etfcﬁéﬁe; "Ja_n'nda.;y RS

"-20_',' 198?!-. . That contract expired on January 19, 1985. Thus 1t':i.s-ag;‘gu|';ént".‘f.",’;‘::

é_liat _the advent of the contract preceded April 1, 1984, the 'e_t‘fec't:iv@ qfui-'.e:f‘_."

-ng:f’ll:.__he ‘,‘étkthtj.e?“and’ iz subject to Section 4(A) of the temporary statutory A
: :la"‘l'lvg‘l__l‘a'g'_e."_ That section coupled with R.C. 4117.05(B)° governs the _-k

e-iéi_ﬁ‘si'vle'_ representation status of employee organizations recognized bjaforg,\_,_ﬁ[ﬁ'
April 1, 196&‘. And it is clear from tie total statutory reference that the
"'bgphdai';e'a' of exclusive representation are fixed by the unit in which . RN

s

3onto ﬁéyiséd“bcde. Chapter 4117,

Agection 4{A): 8.B. 133: ' _

. C:{A)Bxclusive recognition through a ‘wrcitten contract, agreement, or
memorandum of understanding by a public employer to an employee organization’
‘whethier - specifically stated or through tradition, custom, practice,
‘election; or negotiation the employee organization has been the only
“.employee organization representing all employees in the unit is protected
‘- gubject to the time restriction in division (B) of section 4117.05 of the
- ‘Revised podo‘.' Notwithstanding any other provision of this act, an employee
.. .organization recognized as the exclusive representative shall be deemed
.. certified until ~challenged by another employee organization under the
‘provisions of this act and the State Employement Relations Board hag

U, certified an_exclusive repregentative. (Emphasis added.)

"~ And ‘cf. Section 4(B) Any employee organization otherwise recognized by

. ‘the public employer without a written contract, agceement, or memorandum of

" -underatanding. shall continue to be recognized until challenged as provided

" in_this act,  and the Board has certified anm exclusive representative,
. (Bmphasis added.) .

541_17.05‘[3&1ployee organization exclusive representative] * * w

.~ (B) Nothing in this section shall be construed to permit a public
.- employet Lo recognize, or the state employment relationas board to certify,
. "an employee organization as am exclusive representative under Chapter 4117
" ‘of the Revised Code if there is in effect a lawful written agreement,
 contract, or -memorandum of understanding between the public employer and
© @nother :employes organization which, on the effective date of this section,

" has' been recognized by a public emgloye: as the exclusive representative of
“-the. employees in a unit or which by tradition, custom, practice, election,

':""«Qf A ﬁggotiatioh- has been the only employee otganization representing all
i~ employees  in’ the unit; this restriction does not apply to that period of .
. 'time covered by any agreement which exceeds three Years. Pot'the'gurgbses
‘Sf this secLlo nx""'e'x,Ee"':nsr"'ona"T-o “agreement do not arrec @ explration © e

original agrsement. {Emphasis added.)
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Di splacenent .,
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: ThE'

legislative 9“30tmen|=5 gemane to the iaaue - are Plain-

.

'rtitied'- representntive cannot be displaced except by a.;

]

0 pal:ing. @ pl \'yee organization.. of‘ course, the exc. usiva representati\re- ’

-only. - as 'the stat:ul:e provides.

.~

There is‘one,exception to this pr!.ncj.ple.

ope'rat:lve uhen‘ tha‘ unit in question combined

’\‘i"-ﬂpjﬁ_’;?‘f': 115 :

'l'he

attonq atatntory atrictures against the combinations

4117.06(D)(1)—!6) nnked with time limitations in 'R.C.'-:'-'

,05(5), applicable ro pre-hprn 1, '1984, agreements reflect an 1m:ent-

N, supra. *Window  period" " is shorthand for. Ehe, langiage in
dministrutive‘t‘.’ode Rule  4117-5-01(C): "...one hundred twenty days ‘to a
}1 ’ty daya before the oxpltation date of l:he coneetivo bargalning T
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voluntaruy recognized oor .

1iea ) 1n t-.he nature of the changes sought. The preaem: petition seeka

?; enclusions whose combination wil:h other job categoriea are not torbidden.

‘e
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Any exglusive representative and employer could negotiate the cumbinati.ona '

\

-4117— OG(D)(I) (6). Por example, there are categories deacribed in R.C, o

4117_ 01, e.g. superviuora, whose inclusion an employer could successfully

resist.; 'rhis,does r_xol: mean resishanee is imperative, If the parties

B
.

7'.l'hiu conjecl:ure assumes successtul challengea or negotiated changes. A
section " of the statute relevant to these considerations is R.C.
4117 08(9)(9). The pertinent part of thut subsection provides:

’ *The employer is not- requlted to bargain on subjects reserved to the
managem.nt ‘and. direction of ‘the governmental unit aexcept as affect wages,
hours, - terms and conditions of employment, and the contirmat on,
modlﬂcation, . deletion - of' an_existing grovlaion “of collective
bargaining aq reement..'..‘:‘ (Emphasis added.) ‘ - .

: JETRILINN
Vg -u_l‘_td,{.f.‘,: ....... -
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bBecause.. t‘li"e‘,rg“ 1

37 v

h under -the pr

.

ovisjons’ of R.IC."'\.?I'II'IJ: or by a new B’aréé_i_n(

irman, and Fix, Member, coricur,

7"(1985) Case Nos. B4-RC-04-0230, 84-RC-04-0087. .. -
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