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case No: 84-RC-04.:.0077 
a4-ac-o4.:.oo78; 
84-RC-:Ot,..OOlO • '" 

. . .. ·, . r, '. ... : _; . . . . 
. <;uyabQ<Ja. (:ounty Sheriff • a 
. oepatliient; · · . ' .. " 
·" .· 

·. \ . 1-P,loyer. . 

IN'fBRLOCUTORY;ORDBR'GIIANiJ::I~ 
MOTION !0 DXSQUA~IPY·COUNSBLI 
DlRBCTION 01' HBAIUNG .. 

. . Befote Cl'ldtl!llln ·Day# Vice Chair111an Sheehan and aoard Member Pill1 'tiay 15,::" 
190~• . . ,. · 

·'. '2h~ .l'caternal order of. Pollee, Ohio Labor Counch Inc., (POP) baa fU~d ': 
a : Mot'ton :to · ·dtaqualify the·· law firu representing the ·Northern Ohio · 
ratroiiDeri•ll lien~~'iolent 'Association (NOPBA) and the International Union, United ·· .... 

. :·.A\#!iaollil.e, . Miroapace and Agricultural ·Impleiment wo~kera of America, (UAWI. The 
:. 'lie•dng· offiaer•a . reco.u.encllitlon in thia matter results from the ·Board' a 
. r~mand of. thill actlon for an evidential heating. . f 

·,·The Board lula coapleted an extensive review of the facta, law, and ethical 
· •pril)ciplea 'aailoc:iated with this aatter. Por the rnsone etated in the· 
·:.alitllched 'OSii!iion, lncori;oorated by reference, the Board grant. the POP'a 
: Mot:lori. · The· law firllla of Cllmaco,. Seminatore, Lefkowitz and Kaplan Co, L.P.A, 
.1\i~' r.;i:Viola, .Bobulski'r and Gervelh ue recused from this case, The UAif arid 
'~~,a,K ili:e given tlfenty day• fro• the date of this order to obtllin new counsel 
be(j)~e tll4i 'scheduling of. a hearing elate foe consideration of the consolidated 
pei:tHcins• · · 

. '·)-.. . ',· 

.. 'n·f.·: eo eli cected. 

DAY, Ctialrmanl SHEEHAN, Vice Chairman1 and PlX, Board Me~ber, concur • .. 
. '·.'. :·,· ' 

. ." .. 
·x. certify .that thl• document waa filed and 4 

on thl• ./.j4AY OP May, 1985. 
' .. · .~ 

' ... ' 
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·· 'lip~~O~;:-c'i9ii4r th~ northern Ohio Patrolmen• a llenevoieitt: Alliio~iation 
... , .• ,. · .... :.: .· . . . . . . . - .r .. 

th;.d, for a·•:repreillint'ati<ln election (case Ho, 84-RC-04-0030) in a unit 

·. ·:~( 

··': ~- .... . ., .... . --•. : ··. _i . 

)3!~~'pr:l!l~l;t'·;o~ P.tt.' of tlie. ~lllployee• of t:tie cuyahoga county She tiff'~ Department :' 

~l•~liS•lqr~.·~·~. ·. ~he~tif oi: respondent). That same day the International Union, 
·-:. . . . . 

,.,.;:Q~~~-•!_d; Ailt:C,I~OJ)i·l·a·; .Aerospace and Agricultural I10plement: workers of Amei:ioa · 
. '• .. / 

. , . 
for ~wo· units. in. the ·aue departMnt (Case Ho, 84-RC.;,04-0077 

.. The· Pr8t~rnal Order of Police, Ohio Labor Council,: Irio • 
.. i" 

l\llerica {CWA) · moved to ·intervene. 

·of ·. the employees in one or · mora of the propoaed 
: ... -

IY· ........ , .... ,, .. _ ···"'\'!<'":"'· · represe~tation ·by> the movants. The caaea were consolidated· and 

on Ray .7, 1984. 

.. 

' 
'xnco 'ia •n arm of. th~ POP speoiUcally ~rg~:n.lz~d to 

":~~~:~·::.x;i:~L:~~:;~:~~;,Ilebor rei41tlona on _!3ahalf of~ the POP, .:. aeai:iilil Off lear • i 
lj_l ·order ori. Motion to .Disqualifi' counsel (llOc. a), r. of . . , ..... ' . : . 

. :. ~ .,.,-! 

.. 

. .. 
•. 



:~· 

' ·~-- ·'' . 
· .. \·:.· .~:..:.-· ·. ," ... ;· .:: :-.· .. •. ·;·:-_., "·('.· ,:;~· 

... h. a .h .. •••ln!l. FOP '•oved to disqualify Cli.•aao, · &e!'linatore;o':Liil~k~•wl.t!!i.:?':;:··_; 
• :· . :· ,·. ' .. ~. ·, ··.> .• ,. ··:·: 

!C:ifiiA~l •• ~ciunse1:ror Nc)~~A··.ana iivt~~•; :""'"'"'•-~r 

....... . . . . . II 

i: Fre'teritiil Or~er of. Po~·l.oe, Inc, (State r.odge) ·f.a 
.. 

·of, Police'-· a national: police . organization·. 2 :·.It:'· :l~ · ~ 
'>·. \'. 

·iUlit-fo:t-i)i~•fit'· corporat!.o~ whose 11emb.ei;s are subordinate entities gra~tiitd·~· • , .. ,.., .. 

. The subordinates (local Lodges! ar~ subject.' 
... · 

· di~~tion and c;ont;.tol. 4 A condition of i.embership · is· thS:t 

agree to be bound by the articles of incorporation,. 
' ' 5 

•·and , by-laws of ··the ·state Lodge. Local lodge _membe_rship ·in 

. -··-··~ ··organization req\lirea the · payment to the latter of .a lopge 

fee; · 11embecship initiation fees, dues of· ten dollar·s per year per 

.fines for delinquency,· suspensions or expulsions of local lodge · 
•. ·._<;" 

In · addition, it aeets with 
. . . . ' 8 

each local lodge a~ the annual conference. The conf~rence is 

.. 
. · •. :.,; 

. . 

' ··' 

:.: 

. ~' 

... ~· 



·· .. . . ,•. 

)i,h~<~io.~:~~~~.i~t9i}~lly.o~ the St~!;e ~oJ9e':~~d· thto.ug·~·J ilgatan\>1SI><Y coalltt.tili'd·~~tif 
.... . ,·:··•':_:,,:_ '· ·····.··~ :;\t~--··.:_:! .. · . 

i:e'cjtiei,.t,~. for .legal: aiil. filed bY eubo~~ipate ·1oc29''s 
·• . ; ·. ... . . ;·. "' . ".~\.' :- . . . ·.,-_~ .· 

r;ddge "f••ted · ~~iunaneed :tf.e .PoP., 
.. :-· 

to conduct collective bar<Jainin<J 

K::ii.~:lti~itbiiJ.r•!l!l.p, 10 a (>IJ~~o~ may .be a 11ember of the ~tete Lodge wi~hout 'liedo•irig,;a> 

:'}':"'~:·,_.c;'r,~o·i·r, ·"·~ ... :::·:~:·~ .. : .. :~: .... :: .. ::: ::±~~~f't~ 
; <~:''l~~ciul\ci.i'~ ll•· · ··:· <.:···;:. 
:.:t!; f ,\ ..... J-. 

. ·· ~~- ",;.",1" .• :':...::~~·~ 
lOdg~ll involved in the instant. case, Lodge No •. a and. Lodge.·llo; ·. ~.:;;r,;:• 

. ' •.· .'., ', ...... ··.,.· 
.::~;;\,:::J~i·)~~·· !!\~mbers<in 9o0d standing or the· State Lodge, They ate not l.!e;be~ii· of,;:,';~;~: 

co:unc:il .. 1.4 8oth prefer to eondqct their own collective bargdni~g " 

in ·.the past. have engaged eounad of their ehoice to. ·assist· . 

. . :~&~ ~leveland Lodge No. 8 has used the Climaeo firm and Lodqe i'fO• 

. ··.·1:~· L~~viola ~irm. 16 

board or ti:uste88 and delqatea from loeal lodges eonatitute 
.'The . state Lodge may pay as mueh as one-third or the legal 

· a·> i'iubordinate lodge. 

of·F, No, 2, ·See. also Doe. A, p, of p, Nos. 4,5,6,7,9, and 10 •• 

of r; No. 2, 
. ·. . . ' 

. expi~e(Uy · nated in the findings of fact, support 11ay be found 

'·\i~~e,;~i~J.;:;~;· ·' th11t · both Lodge Nos. 8 lind 26 . have historically . engaged . · 
! .. representation without sanetion. 

·Nos. 4, 6 and 9, Doc. B, P. of F. No. 4. 

lios. 5,6 and a,· Doc.·;., p, or P. Nos. s~·& and '1' 

-~-' 

. . . 

.. 

.• 

.. 



·.::·.·;: ·, ~>~·.:.. ~ /;::~~~:·.~/~~:;:<·. 

T~~~!fi.,<::Q{~!}-~}~.1?. ~f twelv~ 'U21 ··,lawy11re, . and' "1\Ue 

~b.';·::,'"!"'"'.!'-... ~· \: , _,the . Pllrt11'er · · ~et ' '~nvol ved hils_ '·'.b.een • 'Paul ., 
) ,'. . · ... 

. ·_no{ li!ien tlie elicJ,.uelve legal repre~entativlt of 

has. provided counsel . f.or . it on . a 

the. negotiation · of two collec:ti ve bargaining · 4gre.•t~. tent_li• 
· ·· · · · :. io 
than Lodge . 8, . · · never . represented any POP tontity other 

'a~a(>!tndect ita rol&tionahip to Lodge 8 pending the outc~~e''c:it ~~~'!•• 
... ···• .... :.:: :., ... ;"".· ~ -~:·.·~·)..··. . ·:' .... ' . 

. procel\dil\9a•· .. · .. ,., 
:.-. < ··.:~-:~::~K· ... c··: ·: ; ,, ~~~~ ~-·· :::~~-~ ... > -~:= ... 
. ;,,',LIVIOLA' is a ;four attorney fir• which baa never ceprenn\i_,.S any POP entity : ,' 

:O.'.ii•>:'.'C'.';c :~.!"::·;,~~-;~,•::.•"' .... . . . ' '""~·-.r. .. , . "".'c'. ._,~, 

ot~~~\~~,.- Lodge 2~~ 2·2 
.,_. 

. . . . 

'l'he only member of the firm who has done l&CJal Wci'rk 

Neither of: the two law·.uraa baa ever been paid by their respectl.ve lpdge 
: ..... >·· 

h1i~nt.• with·. funcia obtained from other POP entity, 25 Additionally, both any 

.. . : ' .. · .. ·,· ... 

r.· No. 5. · 

··::.· . 
.;:-

of r, Nos. 5,6 and a. 

·p. of r. No; 11. 

r. of r. Nos_. 9,10, and llr Doc:. a, Stip. of r. No. a. . -

·.of P., Nos., 6,9 and 10. 



• -·······::IJ~~~:~~o:~~~77-.~~\~~~o~--~o;:ii:f·iib::J:~~:r,; :~ ., ·. :-> ··:.:{~!c<j~~ 

'!>~<~ .... ~. '~ .. ~:;~-,w :',L~~;, "' ~~c{:~,~ 
· .. ·3::·: .. ;, . < ,:·. ··, 2~·:\ .. · .. ,· .. , ..... ,·· -~--· . ;. \;~\ 

ti()iiiCih representation, ·; .. , But~'. neithu . tlie Fop, State Lodge .nq:t;;;{f'). 
. . . . . . . . . : . . .~ ·.: . . ; . . . . . . . ·. . ~·-: ...... :._;_~:· :_:~i'3?.: f. 

'.~,.;-,:.;••;,,,o··;;._,;....,,~ ·council baa ever· given permission to either the CliJia~ o': tile._., . ~i 

. :_ . . . . ._, .. ,_, . ' . '·.·: ;. ·: : ... · .. ):_; 

·.L:LVllOI.a· fli:m for aucli. representation. on the other hand, the. record cfoea •: ?"·· 
. ,) . . .. . . ,· .. ,·:~ .. ;: 

-.. :.:•!·..;;;:~· retle<:ii that pel:ll!iaaion baa ever been sought. .. .. ·- :- ";' " 0 

. \~,~~~~erl), ~f subordinate lodges can serve 1111 iUatrlct trustees to. tb~ s~;~_; '-_-~j 
'~ :- .- ':·: r·· .. . : ~.' . 

' . . ·,- • 

•-r,od9~~.2e . il~cihael Vlancour, for exlimple, ia a mel!ber or POP LOdg;.•; a and iii- · -::"' 

........... _. ---------~-~4~;:~·~::.:E~: ... :::.:::::.::::::· :::.~::;: , : 
'·' 

!)f . Trustees . collective and other ace 

·'the . state Lodge baa conducted labor seminars occasionally attended . by . · · 

·-- r . ·. . 
. r . 

of'ficera · of :,POP · Lodge 8, 32 

.. '~ ·, ',. ~ . ' 
".:. \· . .-. . . ' . 33 

theaeileliiinilra. 
.... · .. , 

.. ·, . ~-·· 
··.·.·· 

.,.,•' 

Collective bargaining bas been a subject at· · ·· 

III 

.. '_'l'he_ questions in these c:aaea are: 

·: . . -· : . ' . . 

. , :·:i_6cuia~co"·~;,-· suspended representation of Lodge No. 8 (see p. 4, supra) -and 

'·'"'"_,_ .. _._·_ '\;-';;,~9~ .• ,-tlo. 26_. hils _consented· to Livlola's representation of the UAW in the 

''•".-:: .. -.. ,,,,·· .-•inilti.nt'proc:eedinss •. See Doc. A, P. of ,P, Nos. 7,9 and 10. 

: .'/:;.4·, .. :';·:· : .. >,."< .: ) ... . . . ' 
::_:~·a., DQo.:.)'B~. P.~ -,'Of P. No. 3. 

,, .. 

No. 10. 



·,. :T';:;·,·i1>:::~~·i.L;~~;; · ':~piniQ~:· . , .. · ,~~~ • · ·~ · · ·' < ::.;t~i~;~:·:; i(:':r~:~ 
.l . ~ase. Noil. 84.;.11N4-0077 ~~::-~~=04-0078 i 84-RC~0~-0030 " ~·~,,;5\~ 

·l •. : •. :·:·. Y3 
··-~,rt. 

;. . . ) tr."• 
.. '·.\:~: 

~h·~tller. ~~·:·ad•inistraUve hearing officer of the st~te Bla~li,ya~nt · 
Y''"'u'~"'"'"·· Board (SBI\.iil . has authority to rec:o11111111nd and j:he Board. 

· . t:o rule .cili · a. iiotion to disqualify counsel aa a reliu~t: or 
: . .:al.leged violations· of canons 4, 5 and ' of the COile of ·rrofenionill 
\.a•.•ponsibility,34 .· · · . . . · ' ... - ··,·· , .. 

: •. t, 

· · 2.·. Whether the facta in this inetance warrant the disqualification · .. .,., 
,lif the CLIMAC:O and LIVIOLA law firas from further parUcipatlon .in ... ~,: · 

."·~ . ··th:ta ease. · . J:: · 

IV 
.•.' 

: • .;:, ·An •·unfair hearing violates Due Process. Conflict of interest quest1on111 . 
'' .·' '· . · .. '• 

:':\.o~~t ltisues that iapinge directly on the fairness of the hearing. Obviously, 

.. :_;:.·.j:.::;: .· 
• t;hen, ···. an adainistratlve hearing whose procedures 

::.~;·<· •.. i: . . 
contravene fairness 

· . ·' inalrieriable. 
7.) 

It follows that administrative tribunals must have the power, to.:· 

. <.the· exi:.\int :necessary to protect Due l'rocess, to regulate .conflict of interest . 
. . · .. :,,·:,, . : . ·.. . 35 
.: : 'questions b1pllcating attorneys who practice before them. 

.• . . f. 

In Matter of Rule, (3d Dept. 1956) 2 A.D. 2d 163, 153 N.Y.s. 2d 881, 883 

:· t~e court· cast a principle which is bOth necessary to the integrity of. 

· helirlni)~ .. al)d, so far as research has deterained, universal: 

· .•~The court· of. odginal juriadiction in which the proceeding ill 
.·· pendi1'19 bas inherent powu to disquallly an attorney for a party upon 

"'···a finding that. it is iiiiProper for him to represent the litigant or to 
· patticlpai:~ in the proceeding. • 

.. 

,,· 34~he Hearing Officer is the agent of SERB. His authority iii derived by · · 
delegation fiom it. (See Appendix A for the canons 4,5 and 9) • 

.'.· . .:: .. · . 

35olli,o · administ rat i ~~~ . tribunals cannot control the admisei'3n Of lawyers to 
· ·" pracUce. or the discipline of laWYers for violations of professional conduct 
... or' .. d¥i\Je wtiether a given activity constitutes the· practice of law.~· Those · 
• 'iilatht1!'· are w.ithin the original and exclusive jurisdiction of the· supreme 

: court. of Ohio, constitution of Ohio, Art. IV section 2(B)(l)(g), · And, of 
.... CO~i:~~e, all administrative decisions in those ~illlited · ar..,.. in Which An 

· adminiro:tratille ·agency may act are subject to judicial review. ·: · 

'( 
1:;,. 
"':'·' 

'· ,; 

.. :. -



. ':';·, ."• :.;· .) .. · .. ' .. . ' • 't{ ..... . . "~If.('''~ 

: ; .· · :. ~~~~ -~o•~ '~·-~-o•-o~~·7 }'~~~~:o••oo7a • u.;ltc•o4~ooJo • :• •· / .. ·!!!'' )?{•::~~ 
·., ·. · P~ge -7- . 1 ~-~·..,or 

1: '': i ' . . . • . ·;~~:i:j;~~i1 
·:.::hib~te' •the; .S~ten~inatf.qn ·of the application for dlaquaUUciaticin' uy · 

. 'tu~n upon. questions of fact, i.i: ie eapeoially appropriate ·l:t!Jit tile .. 

' ·. ~-

. I!PPlloai:ion l!lhould be aade in the court in which the proceeding h · 

'pending. The quutlon of :thether the proceeding in "'whlch the' 

' attorney appears for claiUnts against the City of Mew Yor~. bHrs a 

.· substantial rela~ionahip to the proceedings in which be ap(>elired on 

. behalf of the city 1a a question of feat which can be resolved only . · .• 

upon a plenary inquiry.• 

While the Mew York decision was concerned with court proceedings, the riaiie. 

· ·· principle apJ.-lles to the ad•lnietratl ve process: 

. 0'rhe agency •ust decide the 110tion before it to protect ·the integrity·: 

·of ita. own bearings, end to i~leMnt· the public policy of deterring. 

conflict of interest. 

• * • • • * • • • 
· Sliuing it up, the (BIA) baa the inherent authority and the duty to 

protect the integrity of ita proceedings by entertaining a motion to 

disqualify an attorney who was alleged to have violated the- revolving 

door rule,• 

Brown v. D.C. Board of zoninq Adjustment, (D.C. Cir, 19SQ.) 413 

. A., 2d 1276, 1282, 1284." 
! 

· The oblo· cases are in substantial accord, 36 case law apart, the statute' 

• ;· . creating the State B•ployment Relations Board empowers it to "establish 

37 
standards of persona who practice before it.• 

.. ' ' . ' .. 

:orhe first question is answered, "Yea.• 

v 
'"'! 

The nature of the lawyer-client relationship is a trust or fiduciary ~ne, 

: •;. )': ' 

.·:cf, White Motor Corp. v. White consolidated Industries, Inc., (1978) 60 Ohio 

App, 2d·82, 87-88 1 warranting the concern of Canons 4, 5 and 9 of the Code of 

., .Prof~ssi~nal Responsibility for confidentiality, independent professional 

--
,·._ .. 

~~------------------------------------------'\:'· 
·.' 

·'·· 

<, 

:' 

· .. ;: : 



'·--~-;~ ... ~\ r': ~· , 

.~~RC-04-0030. 
.... ···. ,'•" 

and . the · appeara11oe of propriety be~ween lawyer ancl :~Uent.· So;; ~e:~ 
'! , •. , ,l' 

'"''"··:·.>:•/;) • .• •en:a1••1''e' are· those· points, and ao i~rtailt to the professional obllg'iltlon,·:: : ';~ ' 

~{' haa b~en held that when a cur cent· representati~n in .. opposition to a~-·:,·. 
. ·. ·.: •. 

ollent involves a utter •aubstautially ~:elated• to .the previou~ ·. 

~ \~' '. ~·~· ,· ~ . 
. --- ': •. 

court will that during tha course ot 
·.• .. ·.' .. ~·-... 

the.·.· for•c · · · ~-

" ' ·cepteaentation, confidences were dlllcloaed to the attorney bearing on the .,••. 

subject uttar of the representation, It wUl not inquire into their nature· 

.. , .and extent,• 'l'.C. 'l'heatre corp. v. warner Bros. Pictures, Inc., {S.D,N.T, 

19S3) uj. r •. Supp, 265, 268. And a •court need not 'inquire whether the. 

lawyer did, in fact, r.eceive confidential infor111atton ••, Hull v. celanese· 

. corp., (2d ctr. 1975) 513 p, 2d 568, 572. 'l'hat he "'•iqht have acquired 

information· rolated to the· subject •attar of hia subsequent representatiqn • • - ' 

is sufficient to disqualify, Bale Industries, Inc. v. Patentex, Inc. (2d Cir. 

1:973) 478 r. z~ 562, 571,38 ., 

soae decisions uy reflect a ·110re relaxed view of professional 

but the principles discussed e11body an arctic standard foe 

lawyer-client relationship which bodes better than any other foe both the. feet 

···.:.· o( integrity in SBRB's processes and the public perception of that integrity, 
. '. '·'· 

VI .. 
'l'he relationships between the local lodges and the parent lodge are 

' 

close. 'l'hi~ is enough to warrant a supposition that lawyers representing 

.38indeed,. the 
required. Id. 
-~~ppearance• of 

.· 

court cannot inquhe and preserve the confidentiality 
'l'he .!!!!!. court gives the rationale for avoiding even the 

professional impropriety. 

,: ,39 cf, s'Uver Chrysler Plyaouth, Inc. v. Chrysler Motors Corooration (Zd 

, Cir, 1975) !jl8 P. 2d 751, 

. "·''.. . 

1,' I 



. ' . . . 
partie•:~ro•:proceedings before the Board • 

... Th~ ·.a.qond question ia answered, "Yes. • 

> 'oriilll posltion ls atdot. It ia intended to be. 
.. . :. ~--~ . ' . . ~ .. , 

·'ail~ .. i.~iellie~t a pristlne policy both ln fact and in appearance., 

~.uture. 

VII 
'"::. 

The present cases are the fi rat to bring conflict questton111 · before . the 
. ' . . 

. Board. The issues were close, They were without SBRB precedent • 

· .out.come ·was not clear. The lawyers in question had every right to contest ;the. 

":,\;''·' ... :, ~est ions. Therefore, granting the motion to disqualify the Climaco and 

' 
' 

.. ;., .. · 
.. 

'"· ·' •,· .. ,•. 
\ ,. '.}::: 

'· .... ·: 

r.: .. :·.f.:· 

~r;w \;·.··. 

. ··.' 

Livlola ·f1rms40 is no reflection on the integrity of the firms or the 

partnere in them. Klthout their efforts the issues would not have been raieed 

and would have evaded resolution until another time. All have acted honorably 

in b.ringing these eatters to a seasonable head • 

Sheehan, Vice Chairman, and Pix, Kember, concur. .. 

: 

~.:.·.t.l.:.;.~.·.i·;·,·'·:··.~r.: .. :.···· · ~;;E~;i:~r~~:f;~=J.~ ;~£f:-~~::~~; 
" :.or h~a flra may accept· or continue such employment. • 

ftr~\t"~;~~~\~~;14~ .... ~~L. : ... ;.:. .. ;;i·.·o&(·::;t;;; . .:lt"'"··"~a~~~J.ililii• 
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.· .. -. ' r ··APPENDIX A 
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... · .~ 
. ~ ... ,- . ':.:.CANON~-:.&~ 

· t~e 'C:o~flde~cell iand. Seccets. of ·a c.•'"'':';';i 
· .• ,: 

CANON 5 : . .;"." 

~.~-~~!(•iy~;t::.,~lio:iul.d • B.~er<;~se Independinit Professlo,nal · Judgm'Oiit. 

~ '. ' 

... ' 
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<:ANON 9 • 
Bven the Appea~ance of Professional 
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··· .. : . 
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