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cuyahoqa County Sherlft' o INTERLOCUTORY ORDBR GnARrING
rnapa:nant, AR o MOTXON TO DISQUALIFY couusan:

ST : DIRECTION OF HEARING '
Enployet.

‘Before Ghai:nan nay, Vice Chairman Sheehan lnd Board Hember Plxa “May 15,
1905. O :

N Ehe Ptatecnal Order of. Pollce, Ohio Labor Council Inc., (POP) has f£iled fﬁé
& Hotlon to disqunlify the law firms representing the -Northern Ohio
Patzolmen 8 aanevolent ‘Association (NOPBA) and the Intecnational Union, United
4utomob11e, ‘Aerospace and Agricultural Implement Workers of America,{UAW). The
hearing officer's. recommendation in this matter results from the - Board'

' :emand ot this acticn for an evidential hearing.

‘- The Board hau colpleted an extensive review of the facts, law, and ethical
*p:tncipleu ‘agsociated with this matter. PFor the reasons stated in the
.attached ‘opinion, incorporated by reference, the Board grants the FOP's
fuotlon.. The law firms of Climaco, . Seminatore, Lefkowitz and Kaplan Co, L.P.A.
.,and nivtola, Bobulsky, and Gervelis are recused from this case, The UAW and
-?HOPB& ate given twenty days from the date of this order to cbtain new counsel
o bo!ore .the. scheduling of .a hearing date for consideration of the consolidated
g_pntitiona.

' ”1' It ls ao directed.

h;DAY, chai;man; SHEEHAN, Vice Chairman; and PIX, Board Hember, CONCUT. o

DA!, CHAIRMAN

'
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"OPINION

why

and BA-RC'04-0078). rhe Ftaternal Order of Police, ohio Labor Council,.[nc.

moved to 1ntervenevl

.mita'

ks he

‘public sector. luhor relations ‘on behalf of the POP.~-Boa:£nq Officer's
:oposed o:déx on Mation to Dilquallty Counnol inoc. !). r. ot r
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!l\- rruernal o:der of Police, inc. (sn:at.e l'.odge) 13 chartend by eha

“Ol.'dct of Police, ‘a national. pouce organizal:ion.z_ It. u 'a

T

te:s by the Sl:ate I.odge.3 'rhe subo:dlnaten (local Lodges) au subjecl:'

"dr;'d ;biv;-iiﬁs ot“the State I.odga.s Local lodge membeuhip ln

m bonrd ot truatus meta quarterly.7 In-addition, it meets with

v

tt_om each lo_mil lodge at the annual n'.:t:mfel:em::e.8 The confarence is

-

), F.of r.

~- B




o! ghe Labor _ Counci.l.

S

S ;u‘sr e

t expltcitly stated in the findings of Eacr., support may be foundq .
‘hoth Lodqe Wos. 8 and 26 have historically engaged
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’2 'rho_‘onl.y member o!_ the firm who has dpne legal wd'rlf: S

ﬁﬁh’é: _t.han-‘ ‘Lodge ?5,

;a;:'i:t.bdi;e‘-ZG has 'been William I!t':hl.llsky.23 His work has involved }aﬁatiety” S
_ 2 . _ .

. Nos. 5,6 and 8. X |
Nos~ 1i. ‘
Nos. 9,10, and 11; Doc. B, Stip. of P. No. 8. ‘e

Fa. Ho.

et
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'g l:hau_v intetests ot the HOPBA and UAH ;‘eapectively am" ha_vkt;.ng?

nianon ‘to either l:ha Cmeo or t-.he

‘Jt.abo: Counen has ever given per

e,
)

Ilenbm:g of aubordinate lodgea can serve as dist:ict trusteas to the stg_

o

Bu:thermre. at qunrterly meetings of the state Lodge

. gollective bargaining and other 1abor '-nat.'l:ors '.nu".‘:‘:.:~

l'he sr.a!:e Lodga‘ has conducted labor seminars occasionally at‘tendedéby__':,'e‘

ot!ice:a o! EOP Lodge 8.32 Collective bargaining has been  a subject nl:

III

,sélimco haa suspended repuuntahion of Lodge No. 8 (see p. 4, supra)=and
iLodge: No.- 26. has consented ~to Liviola's representation of the UAW in the
atan!: p:oceedlngs._ See Doc. A, P. of F. Nos. 7,9 and 10,

‘3.
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Cage Nos.
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'1. Hhether an - adulnlattat1Ve hearing otEicer of the Statc Buploynenti "
fnelations Board (SER3) . has authority to recommend and the aaardJ‘-,.l;;A9
authocity to rule on-a motion to disqualify counsel as a result of -f‘ﬁuflg
1leged violations of Cannnu 4, 5 and 9 of the Code of Prorclstcnal U
..‘Responaibuity. 3 e

' 2. Whether the facts in this instance warrant the diaqualitication"33'Aff{wq
.Of "the CLIMACO and LIVIOLA law firms tton further partlclpatlon dn
chis case. ‘ ”T".Qyﬁ

;An»untair hcaring violates Due Process. Conflict of interest questionfj

nount 1ssuas that impinge di:cctly on the fairness of the hearing. Obvtodaly, -

DR

thnn, “an. adninistrative hcating whose procedures contravene Eairness 1sg; =
vulnernble. It follows that admintstratlve tribunals must have the power, tOj”

»the extnnt neceasaty to protect Due Process, to regulate conflict of interest

questions lnplictting attorneys who practice before them.35

r
In Hatter of Huie, {3a pept. 1956) 2 A.D. 24 163, 153 N.Y, s. 24 881, 883

_'*'the coutt- caat a principle which 1a both necessary to the integrity of,
heatlngs and, so far as research has determined, universal:

*The court of original jurisdiction in which the proceedlng is
pcndlng ‘has inherent power to disqualiZy an attorney for a party upon

. j."c finding that it is improper for him to represent the litigant or to
participate in the proceeding.”

-

| f,*3‘Ths Heating Otficer fs the agent of SERB. His authority is derived by
dalugation Erom it. (See Appendix A for the Canons 4,5 and 9}.

~H350hio adninistrntive tribunals cannot control the admission of lawyers to |
*ptautice or the discipline of lawyers for violations of professional conduct .-
I X dqcido whether a given activity conatitutes the practice of law. Those
“ﬂf%‘nattgr; ate. within the original and exclusive jurisdiction of the Supreme

. Court 'of  Ohio, Constitution of Ohio, Ark. IV Section 2(B)(1}(g). And, of
"cotrse, ‘all administrative decisions in those limited areas in which an -
;3,dmin{sttag1vg agency aay act are subject to judicidl review. - '
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Us%Where ithe’ determination of the application for disqualification may - T
-turn .upan .questions of fact, it is especially appropriate ~that the
7~ application should be made in the court in which the proceeding is -
‘panding. The question of whether the proceeding in which the
1. attotney appears for claimants against the City of New York bears a,
- . substantial relationship to the proceedings in wvhich he appeared on

“‘upon a plenaty inquiry.” o

t,lx“Priﬁﬁiplc_aPklies to the administrative process:
“wrhe agency must decide the motion before it to protect the #ng,gritff

conflict of interest.

_ . * . 2 * - * - *

- gumming it up, the (BIA) has the inhecent authority and the duty to
protect thé integrity of its proceedings by entertaining a motion to
disqualify an attorney who was alleged to have viclated the revolving
door rule."

Brown v. D.C. Board of Zoning Adjustment, (D.C. Cir, 1980) 413 s
" A, 24 1276, 1282, 1284.°

" The Ohioicaaas are in substaptial nccord.36 Case law apatrt, the statute’

Eaf-?qégagiﬂg the State BEmployment Relations Board empovers it to "establish
Atandards of persons who practice before it.'37
R ‘The ficzst question is ansvered, “Yea."

. The ﬁaguré of the lawyer-client relationship is a trust or fiduciary ene,

‘¢,f¢g. White Motor Corp. V. White Consolidated Industries, Inc., (1978) 60 Ohiﬁ

-

App. Zd-éz, 87-88,'uarranting the concern of Canons 4, 5 and 9 of the Code of

\,j}f_P:ofeasibnai Responsibility for confidentiality, independent professional

_f?fséé‘;¥9'0:5Eate of Ohio, bept. of Taxation v. Ohio Civil Rights cﬁnniésion
(1982 (ct. of . App. 10th'nistt}ct) No. 81_A2-503; Vol. 82 p. 820; State v,
“Mabry (1982) 5 Ohio App. 3d 13, 21. ' ' ’ ,

.
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behalf of the City is a gquestion of fact which can be resolved only .~. . .

‘Nhile the New York decision was concerned with court proceedings, the éhiaf"_

" .of its own hearings, and to implement the public policy of deterring. e
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!orm: euem: involves a matter *gubstautially telated® to the p:evi.oul_,":, o

N",

fti:ep;esentatlpn: - - )
"'rho court will assume that during the course of thn"- former
repteaentauon, confidences wece disclosed to the attorney beating on t;ho R

".-eubjoct nttcr of the :ep:esam:ation. It will net inquire into their natu:e:‘", h

..atid extent.” T.C. Theatre Corp. v. Warner Bros. Pictures, Inc., ts.n.n;r.

.“1983) 113.F. Supp. 265, 268, And a “courk need not ‘inguice whethec the.
_igwer aid, jn_fact, receive confidential information', Hull V. colanese.
" gorp., (24 cir. 1975) 513 P, 23 568, 572, That he "'might have acquired -

information ralated te the subject matter of his subsequent representatign'"®

~is sufficient to disqualify. Emle Industries, Inc., v, Patentex, Inc. (24 Cir.

1973) 478 #. 24 562, 57170

Some decisions may reflect a -more vcelaxed view of protassionul'
39

-, bahavio: but the principleu discussed embody an arctic standacd for
‘ lauye:-enem: relationship which bodes better than any other for both the. fact !
ot integrity in SERB's processes and the public perception of that inl:eqrity.
vI -
ohe cralationships between the local lodges and tixe parent lodge are

. close. Thiz is enough to warrant a supposition that iawyers representing

38Indeed, the court cannot inquire and preserve the confidentiality
requized. Id, The Emle court gives the rationale for aveolding even the

"abpearance' of professional impropriety. . )

39 of, Silver Chrysler Plymouth, Inc. V., Chrysler Maotors Corporation (24
: ct:. 1975} 51‘8 P. Zd 751.
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in a- conl::ovo:sy \m-.h I:hh:d puuu tepreunted by tho same ll_wyptm-

._,

lzhis posai.bni.ty exists, SERB "..‘.! blr thn l.avyus :epresenhinq tha thi:d
.- ‘{. : ....

'parcleu t't0l proceedlnga beﬁore the Board. Co g Tae
'lhe swond queation is anlwored, "Yes." ‘

“"l.‘h!.a position te strict. It is intended to be. The putpoae il to t‘ rge:

i.wlemmt & pristine policy both in facl: lnd in appeatance.‘ It will 'he‘

T tollowéc_;_,whanever there i8 a hint of conflict as on this occasion’ and ln !:he

futuce.
VIk

i The 'p:esem: caces are the FEirst to bring conflict questton: bet‘ote the

_Boal;d. The issues were close. They Wwere without SERB precedent. 'rheir

-"--ou;:'tz:ome:qu not clear. The lawyers in question had every r!.qm: to contest fthe ’

.:Ar_:;.\\iestiéns. " ghezefore, granting the motion to disqualify the Climaco §l'.lﬁ

o \'I.iw'.'iola 'tirns‘o is no reflection on the integrity of the firms of ‘th':

.' pirt:aal.;s in them. Without their efforts the lssues would not have been raised
hﬁ@l_uauld nave evaded resolution until another time. All have acted honorably

1_n.b‘t_1ngi.ng' these matters to a seasonable head.

* Sheehan, Vice Chairman, and Fix, Member, CODCUL.

.l

‘ohppatentl.y not all the partners in the firm worked on the matters in issue
here. . That 'makes no dJifference. See Ohio Code of Professional
- 'Responsibility, DR 5-105(D): °*If a lawyer is required to decline employment
. 'or to withdraw from employment under DR 5-105, no partner or asscclate of his
B ,I aor hh ﬂ.m nay nccept or continue such employment.® .
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d Preserve the:Confidences ,and_Secrets ‘of ‘a. Clie

T - . n

/ghiould - EXexgise Independent

Professiopal: Judgmmt o

0L W Lawyer 'Shﬁuvl’i;l_ Avoid Even the Appearance of Professional ~Ii§t6prié,ty'.
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