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involves mana~ement practices' claimed to be unfair in v:i.6latiJ~ . 

• .·.· .. ··.· ••• His report has been exposed to tile parties' ex~ptions •. '!be .·. 
. . ' . ' ' ' 

..•. ,,., ..•.... 02on:.u:•s preaeritedoral argWnent to the state E)tployment Relations Bei~rd (sERa/ 

>.::dty)/'.eapital City LOdge 19, Fraternal Order of rolice (intervenor), and the 
··,:·;: ;_.-.•. : .. • .... ;: ,. 
State Employment Relations Board (SERB, or COmplainant or Board). 

·. 'lbe;'i*aues ar~ in l'art procedural and in part substantive. Swrmarized in 

', ·~e~ti~~ form, these dre: 
' ' '... -~ .. : .. ' ', ·. ' ··.,. .. ' : . 

·, ·.·. 1 ~ .·•· ProCedural: 

' a. ' "Was the complai.ntproperly issued?" 

· b, . •was there any necessity for a BOard order to bargain before the 

statutory impasse.commands became operative?" 
.· .. 

2. Substantive: .. 
• .. '. 

·~ .: a .. "Are the 'public safet;y officers' involved in this case members of 

a police department?." 

.·, .. 

· b. ---~ilave~the partiea-:to- this-lit-igat-ion-agreed- on- a mutual dispute-----'-! 

settlement process which supersedes the statutory impasse 

procedures in R.C. 4117.14?" 

"··:· '·c. "Is there an employer (respondent) refusal to bargain in the 

insta'nt case?" 

.- .. ;- ·., ;· . :, . ' 

.•. .',! ·•· ·.··· 



., ... 

<<•••;·.:·~l\Sswni.n.g· .. the .unfair t.ilii,r pr~ctic~s claimed .in this case are 
orciveJl. what re~ial.action ·should be enforced by .SERB?"·' 

. " .... 

;)l[<lt)hill: J:han ... · .. l !ll. nmla. ril_d .. I), g under one section all the facts ~r~ffi~nt t~ the '' 

· relevant to each .will be reviewed where neceseary to th~ 

III 

. a. •was the corrplaint properly issued? • 
.. ' ; . . . . . 

, ·W!Jen.· . · unfair labclr practice charge is filed, the Board urider its 

' '.stat;~t!Otl'r·•:fe~nsibilittes directs . an . investigation to be made, .· 'Ibis 

il)Vestig~t:i.on is the. basis for a probable cause judgment, If probable cause 
' 

•is fotindi tilE! BOard issues a complaint [R;C. 4117 .12(B); Rule 4117.::7-02(Al J. 
' ; . . . 

.•. . · B_ElRB h~s the power. to appoint an executive director to assist in ·the .. 

its duties. It may also· prescribe the duties of that 

In thepresent case, after a determination of probable cause, 

resolved by unanirous vote that a complaint be issued under the 

ce:r.)::J.r~•oa<.~vu. of its· executive director. '!'he statutory and rule processes 

A complaint issued over the signature of the executive 

. He • acted· under the Board • s express direction. Thus his · actions 

w~re ~imply an implementation.,()f the Board's resolution. .. 
!i'Ot some inexplicable reason the city relies upon State, ex. rel. Republic 

1;n-:.x·<·.;,., .. ::;··.·. ·.·· .. steel Corporation, v. Ohio Civil Rights conunission (1975) 44 Ohio state ~d 

.. i 

. . . . ~ 

,.;,..o~-c..::::.: ·''~ __ , .::.,.o ...... t!}t;~ _ prOJ?()fli t_ !o_~ __ !;!la ~o _ _!:~-'l:9:£1_~;_Q._ me~);§. __ I!.I:!QtJll'! _bave _si9l'led ·-.-the___· _ 

·In fact, · the Republic case turned on a jurisdictional issue 

the oic.R.C, 's governing statut:e and had nothing whatever to do 

,· wi'th the signing issue. The Administrative Procedure Act at 4112-3-0S(B) does 

reC::tuite o.c.R.C. commissioners to sign corrplaints. Because 
;. 

I" ~.···· • .. :· 
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·.···"""'"'' ·~~~i;~~~~··\t: i:s specificaiiy i:~l~~~i t~' th<i~ particular ~gency ·~·. has · 

·w~~~ SERB, the city'~ r~v~nce remains a myst:ery. c:bvi~usly, 
• • • \ -'/ ' •'C: . · •.• ' .• 

·116. televahce to the present 6ase. · 
. . . ' ' ' . . . . . . . 

with the. procedures required of it Iltirsu@t. ;!:~ • itS 

< ~~ov~ir1{ng;:3t<l.j:ut:es and rules. '!he contention that the conpla~nt in ·~Iii.~ case 
.. · .. '>:-', ' .. 

W!ii~.JiiPi:or:>erlly•·· i~;sued is without merit • 

. • •: ''l'l'le ~E;istiori u~der III a. is answered, "Yes. • · 
'' "" 

b. •was there any necessity for a Board order 

... /befbre the statuto~y inpu3se commands became operative?" 

'Iii~ ··. stat11te • imposes .. mandatory duties . on parties to a public sector: .. · 

. colleetivE! bargaining process and directoty duties on the Board. Nothini;pnore 
',,.. .... . ' . . ' . 

... i'~ reqtrtred. th~n the existence of the statute to activate the respective 

"':)?< •. ·:: .. ·:.· r~~ri~:l.bi~tties of all three. '!he parties are obligated to bargain and in 
'··' ' ' .,' .. ,.:'":~-' ' . . 

·•· ; ·the ·~tijnt<of iuq>asse are required to utilize the statutory impasse procedures · 

'.)~iil~s~'th~y mutuaUy agree to a superseding one, Where the impasse procedure 

of the ~tatute'ls uttaized, there are specific points at which the Board is 
',. ' ' 

· · .direct~d to intE!rverie to make or facilitate appointment of a mediator and/or 

.: fact finders [R.c. 4117.14(C)(2l and (3); Rule 4117-9-05]. 'Ih!!re is no 
"•; 

·. rieC:es~ity for a Board order to initiate the statutory comuands to bargain. 
• ' ' ' ' I • ' ' 

F~ct fi~ding is a feature of bargaining and therefore is compUlsory. '!he 

. statutE! :f.s self-executing in~_that respect. No BOard order was compelled ar: 

appropriate under the impasse subsections of the statute and the rule. 

the oarties to the present case were under the governance of a -. 

·.,.· •' 

. .,, .. . ~,,< ., ::·.-. 
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is assumed that no mutually agreed impasse "procedure·· (MAD) .· 

the statutory . IOOde ·. ·~as · in force. Under .· ncirJl\al 

required SEitJ~. to as,\ist fact finding pr()Cedures · 

to the · parties for alternative striking · [R,C. · 

_RUle 4li7-9-05], HoWever, the i,..,asse time points ~ and 

But in this case SERB had no oblig~tion to silbmi!; ... 

a.-..JLJ.""· . Fbr the respondent had indicated unequivocally that it felt it had a 

.sup!ix:iJe,~i~lg. :~2 ·.to which ·it intended to adhere without · variance• 

L! u:.:;.ltl~.spj)lll:te~tt·j a.• -~diiroiince was demcnstrated when, through counsel I it advised SERB 
<· -:_.:--:.--.:-·- .. _ .. · . .. . . 

. .let:t:e.!r .. dated Septenber 5, 1985: 

."From the foregoing [i.e., R.c. 4117.14(E)J, it is readily appctrent 

. that . ·the> Act expressly permits parties to agree upon any alternative 

. di~plli:e s:ttlement procedure and, if they have so agreed, that procedure. 

supersede~ · the statutory procedure. • In the instant case, the parties·. 

llilv~ . aOile •. precisely that. (Second emphasis and bracketed material 

· Cldd~;) 3 ·.·counsel/then quoted the "Mediation• clause from Article xxx, 
. "·,; 

· •• ·secti.~it 2 of the collective bargaining agreement and added: 

. · ·•prom ·the foregoing, there can be no question that the parties' · 

expressly establish a procedure (mediation) for the resolution 

of 11nY outstanding disputes. Moreover, this procedure (mediation) is one 

had not filed the MAD with SERB as the rules require, see Rule 
.4l,H-9-l:J3; . Neither had it notified the Board that it claimed a MAD under R.c. 

although a staff letter (Bd. Ex. 4) had suggested (mistakenly, see 
.J~~~~~~r1~t:~hat the parties might have one in place. Of course, the Board's 
· · foreclosed by· a staff estimate which turns out to be incorrect, 

p:2. 

... _. 

',I' 

-.. , 

. ...... _.· 
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iritrarisigence is confirmed ·in.· the. transcript of the hearing, 
5 and 

ntinuf~~ of negotiation$ for AUguat 21, 1984,
6 

'· . 

'"•'·.··'.11nl·L·s · cl,lloqu; is recorded in the minutes:· 

.... ·· .. 

. ·. · · · .•wetSill!ln: · .. Do you have a proposal?" 

· ::;,:.hreroor: . We're willing to go through the Mediation process.~. No problem; 

.·We're willing to go through the Pact Finding Process with the·:·:·.· 

·. : .. . caveat that we won't be bound by those issues voted d<7Nil by 

. O>uncil. Aga.in, once p .F ,p, resolution is made o:>uncil may · 

. 

. 

approve.. 'Iben we would never oo confronted with the issue of 

o:>uncil voting down.• .(Emphasis added.)7 

• ' With the facts in this posture, the Board was not required to act. 'lhe 

law does · not mandate obvious futility. 8 When a party behaves as this. 

:·_.'. re~ndentdid
, it does so at risk. It misjudges its legal res[lonsibilities 

.·C. ~t,i.ts peril. 9
 

.\· > · .. -:, ;• 
'Itle qliestion under III b. is answered, "No. • 

IV 

a. "Are the 'public safety officers' 

involved in this case 'members of a police department' 

as· defined in Ohio Revised COde section 4117.0l(M)?" 

·,'!be answer to this 'l\lestion depends on facts and the interpretation of 

5see Tr •. (11/6/84) 101-115, especially 105 and 108-113. 

' .. : . 

6Bd •. Ex. 8 

. 8FOr those Who derive comfort from latin maxims: "Lex nerninem cogit ad vana 

seu. inutilia paragenda. • (LOOSe translation - "'ttle law compels no one to do 

vain' or. useless things. •) 

. '9under current Board procedures the way to test the respondent's claim . was 

·. 'by · the filing of an un,:air labor practice charge contending that the 

· respondent refused to bargain. 'Itle intervenor took this course. 'lbe 

·~bseqilen
t procedural path is described in I, supra. 

.. ,, ,: 
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·The facts most. relevant to the status of a PUblic Safety Officer (PSO) 

.Director· of PUblic Safety heads the Colwrous Division of 'Police 

is the PSO's appointing authority, 

/ 2. . The PUblic Sa~ety BUreau is composed o" PSOS. It is withln the 

¥t.al operations subdivision of the Division of Police, 'rtlis subdivision ·ra.: • 

headed by a deputy police chief. He reports to the <ltief of Police •. 
·.'·· . 

3. PSOS enforce the O>lumbus City Code and the Ohio Revised Code where . 

applicable to city reservoirs, reservoir land, waterway11, city-<lWiled parks,· 

:'city-owned land oontrolled by the Division of. Airports and the OOlumbus. 

··MUnicipal zoo. 
4. PSOS acquired theu present title sometime in 1977. The current title • 

· .· steJliS fr~ a change in classification from Special Police Officer. The 

·< classification has three different grades: PS0-1, 2 and 3 • 

. 5. PSOS wear a uniform prescribed by the Uniform Committee of the 

· Division of Police. 

5. PSOS are required to obtain the Ohio Peace Officer Training Council 

certificate. 1\Wroximately 300 hours of training rust be accollq?lished to 

• · .. · •· qualify Cor a certificate. 
. .. . 

.::·;·"·.·, ... ·:;· .. ·.: 1. . PSOS ·are identified as 001UJ1'bus Police Officers by a patch on the 

.... · unifotlll which states, "O>lumlSils Police•. 10 
.. 

. lOThere are sonie differences between the PSO employment characteristics and 
· those of conventional POli~e Officers listed within the division. For 

·- . 

red to· carry an apPiOVeet··~t:Ire·armthit--Is- -·-------
. all times, except stated conditions. l'SOS and auxiliary 

. . officer.s are not authorized to carry firearms off duty without permission from 
· the Chief of ·Police. Also police officers receive more than 800 hours of 

. trainlng at the Police Academy when they are first appointed, This contrasts 
.. ,>dth the 300 hours t'eqUired for certification of a PSO. SWorn police offi.cers · 

·.· ... · .. and. ·PSOS also have different medical requirements and belong to different 
pension systems. 
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_· 'ltle conclusion from these facts is inel1Jctable • 'llle recital demonstrates · 

. ,; : 
'• ... 

:~uch a liaison of joo elements and coarnand nexus between P50 duties and those · . 
. , ·; .... ·.· 

- ·:·;'cilaracter.istic of officers in conventional police departments (in particular 1 . the coinllbus POlice Department) that PSOs' . menilership in the . depart:mel.t is 
.· beyond deba_te. A silll?le question underwrites this conclusion ..: if PSOs are not l!l11Ployees of the city of colunbus in its POlice Department doing p<;>l.ice · 
.~crk, ~ere ar~ they 6lll?loyed an~ what are they doing? 

·The question under IV a. is answered, •yes.• 
b. •aave the parties to this litigation agreed on 

a mutual dispute settlPJment proce~s which super~ 
the statutory impasse procedures in R.C. 4117.14?" 

This question raises two underlying ones which are of first impression. 
· under R.c. 4117.14. 'llle first is whether the parties in the instant case have a MAD which supersedes the statutory impasse provisions? '!he second is can the parties have a supersediug M!\D which does not have t<Jrminal points? f 

I '!he far.ts in this case indicate that the parties have never had anything more than a mediation provision in their collective bargaining . 11 
agreement8. Mediation notll'illlY precedes and is inte:'ded to effect a settlement. It is not itse.l.f a method COll1?6lling disposition. Finality is not a c~r~cteristic. 

.. . The statute is quite cl!!ar that supersession becomes a factor only when there is an alternative settlement procedure which the parties have mutually 

·. '· 

agreed upon. 'Itle statutory purpose obviously contemplates finality. '!hat .---prerequisite tcncsupo:mresstol!Oe-t:nesTatutory impasse procedure· Is· not.--:·------------------

llr~. is Wl!1eC6Ssary to .consider whether safety officers could bargain away fl.nal and binding conciliation (arbitration). ~ evidence has been brought to the Hoard's attention supporting the elements ot such a bargain. rf claimed, app<u:ently it is not proved. 
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presEint in the instant case. It follows that no alternative impadse procedure .. , exists bet~eenthe parties here. 

:'ibe-qllestion under· IV b. is answered, "N:l. • 
' This aiaposition of the first question inplies the answer to the second ·.·.·and makes it unnfo!cessary to answer what other necessary character.istics of an acCeptable alternative procedure are. This case holds finality is one:·· 

. .·.;. . . 

· Furthdr delineation involves questions reserved for other cases on other days. c. •rs there an employer (respondent) refusal 
to bargain in the instant case1•12 

In the absence of a MAD, the parties are required to follow the statutory . imPasse procedures. These include mediation to begin not· later than 45 days before the termination of the negotiation, or any existing concract whichever is l~ter. NO later than Jl days before termination, fact finding must begin • . . '11\e reapondent in this case was unwi.lling to begin fact finding and mistakenly assumed thac it need not comply with the statutory process. Its { inplementation of ita mistake by its clear forecast of refusal to go to fact finding constituted proof by a preponderance of the evidence of a refusal to bargain. These facts support the conclusion that the respondent is in violation of R.c. 4117.05(A)(l) and (h)(5). 
'llle question under IV c. is answered, "Yes. • 
The Board conclusions of 'law are: 
a. The complaint in thin case properly issued. 

.. 
b. A SERB order to bargain is not a necessary prerequisite before the 

<.!-·;::,;:;-~:> -~--~ 
----,.eaentorylilipasse corrrnands become operative. ,f_:·':r-· 

;.:::1:' .· 
,·, ·. 

·-: .' ....... . 

c. The PSOS invol'.'ed in this caae are 'members of a police department. • 

i2The findings of fact of the hearing officer and stipulations of the 
parties are adopted by the Board and incorporated here by reference. This 

. action 'is a necessary preface to the disposition of the issues in the case. 
(R~C. 4ll7.12(BH3)! 
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d. · ·• Tbe parties to the litigation have not agreed on a mutual dispute .. ; 

' . . ' . 

settlement process which supersedes the statutory impasse.procedures 

in R.Cr4117;l4. 

'lllere is an employer (respondent) refusal to bargain in this case. 

v 

a. "ASsuming the unfair labor practices 

claimed in this case are proven, what 

remedial action should be enforced by SERB?" 

· .. :It has been determined . that an unfair labor practice has been conmi.tted. 

~· is authorized by the statute to or.der the miscreant party to cease and 

.desist from the unfair labor practice and to take such affirmative action •as . 

will effectuate the polic:;.es of 4117 of the Revised COde" [R.c. 4ll7.12(B)(3)). 

'lt!e reec:mnendations Of the hearing Officer Nith some modifications Will. 

.. . . 

.· .meet the policy objectives. Accordingly, an order will issue reflecting these 

t
. 13 
eilllS: 

a. Respondent will cease anu desist from interferring with, restraining 

or coercing ellployees in the exercise of their dghts guaranteed in 

Chapter 4117, or refusing to bargain collectively with the employees 

representative, and from otherwise violating Ohio Revised COde Section 

4117.ll(A)(l) and (5). 

b. Respondent will post for 60 days in all City of Columbus Police 

Stati.ons the NOtice to Drploy<:'Ss furnished by the Board stating that 

the Respondent shall cease and desist from the actions set forth in 

par<>.graph (a). ~-

c, Respondent and intervenor shall inmediately engage in conciliation 

under R.c. 4117.14(D)(l) and (G) • 

. d, '!he ceder incorporating these mandates is effective as though issued 

;7+'-:-'--...,.,.-----on-Dec:elrber 31, 198~.,.--<Jnd-aU-o
osHtems, -if any, shall be effective _____ _ 

retroactively to that date. 

13secause of the passage of time due to respondent's recalcitrance, .the 

parties will be ordered to go directly to conciliation. 

jO 
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Member, C'Oncur .. 

• DAY, CfiAIRMAN 
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· f li~reby certify that this document was filed and a copy served upc;n each 

. ! -tit_._. day o·f - A'_-IJ.,,.~· , 1985. Part:y on this {(.2 -;t?£<-~ (/ 

· .. _ .. ~.' 

. ,,. '· .. i,;-

ENNETH W. BARRETT 

EXEX:UTIVE DIRECroR ... , ::·;:: 
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