"'is"case involves management practices claimed to be unfair in violation'

'lri"'llil'_(.‘h'l)f(e_)_(”‘j).' The issues in the case have been heard by a

ar;.ng officet.-l His report has been exposed to the parties' exceptions. 'Ihe“

% rties p'esented oral argument to the State Employment Relations Boar:d (SERB;;;":-_
Ihe-parties are three. li‘hey are the City of Columbus, Ohio {(respondent or. .. .

- State Brploylnent Relations Board (SERB, or Complainant or Board)

iﬁe esues are in. part procedural and in part substantive. Sumarized in
qg,est_i_on.‘ fbrm, 'these e‘re: ‘

Piocedural

s b "Was there any necessity for a Board order to bargain before the
statutory ilrpasse commands became operative?”

sbsbantiVe- . . *
_ "Are the 'public safety officers' involved in this case members of

: ‘:-a police department?”
‘:se_ttlement proc_:ess‘ which supersedes the statutory impasse

o "Is there an employer (respondent) refusal to bargain in the -

B r:a_'instant case?"

STATE OF OHIO. -

"Was the complaint properly issued?"

proc‘:edures in R.C. 4117,14?"




'dlscussion
111

| :._'a. "Was the complaint pg:operly issued?"

When an.; unfalr labor practlce charge is flled, the Board under 1ts.

responsibillties dlrects an .investigation to be - made.. mé' '

_lnvestlgatlon 1s the basxs for a probable cause judgment 1f probable cause '

-..ti.s -found,--the Board 1ssues a complamt [R c. 4117 12(B) Rule 4117_7._02(”]
SERB' has the power. to appoint an executive director to assist in’ the...-"ﬂ"m )

i rforn'ance of its dut1es. ‘It may also prescribe the duties of - that

gent:-director. ) In thia present case, after a determination of probable cause,

the. Board. resolved by unanimous vote that a complaint te issued under the

ce _ification of 1ts executive director., The statutory and rule processes
'were' followed. A complamt issued over the signature of the executive

',d:.rector. He acted under the Board's express direction., Thus his actions '

":er:e 'simply an 1nplementat10n of the Board's resolution. -

For some inexpl:.cable reason the city rel1es upon State, ex, rel, Republic

:.Steel Corporation, v. Chio Civil Rights Commission (1975) 44 Ohio State 2nd

or_ the prOpositlon that the Board members should have signed___the

-'complaint., In fact, the Republic case turned on a Jjurisdictional issue

pec____t__xliar ‘to“'th'e" OEC.R.C'.'S- governing statute and had nothing whatever to do

\ith the signing issue. The administrative Procedure Act at 4112-3-05(B) does
requireo.CRC. conup'iesioners‘ to sign complaints. Because

23




"'azrté‘

‘wWas mproperly issued is w1thout merit.
stion under IIT a. is answered, "Yeg,"

C b “ias there any necessity for a Board order

before the statuto..y 1mpasse commands became operative?"

"llective bargaining process and directory duties on the Board. Nothing more
required than the existence of the statute to activate the respective

_bilities. of all three. The parties are obligated to bargain and in

they mutually agree to a qupersed:mg one,

fact: finders (R.C. 4117.4(C)(2) and (3); Rule 4117-9-05]. There is no
-'n'-'cess V-t:y for a Board order to initiate the statutory commands to bargain.,

.Fact finding is a feature of bargaining and therefore is compulsory. The

appropriate under the impasse subsections of the statute and the rule,

"Whether.- the oarties tc the present case were under the governance of a

place in th‘e Opihion.1

‘_11f there ‘is a mutually «greed superseding impasse procedure (MAD), it. is

not ‘clear- from the statute what effect that has on the Board's obligations,
: % therg aré any, the statute does not say what they are or how or wgen they

become’, . active. Neither *s there any ~ indication what the Board's
responsibility is shouldthe parties specifically attempt to involve the Board
iniits”'MAD, - T short, there is no definition of the details of the
' ibility even if it can be imposed by the parties.

ted to_.that particular agenc:y and hasl'f

pthing -to’ do.with SERB, the city s reliance remams a mystery. obviously‘,

tatutes a"d rules. The contention that ‘the complaint in this case'”"

.statute is self-executmg in, that respect, No Board order was compelled or

.mutually aqreed procedure superseding the statute will be addressed_at_ another_

'l‘he statute 1mposes mandatory duties on parties to a public sector i

Where the impasse procedure o

= ot
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ted in this case, the statutory mode ~vag "in force. Under normal“_

list o the parties for alternative striking [R C._ -

‘ ')(3), RUIe 4117—9-05] Howevet, the impasse time pomts came and{f-'
vent without Board action. But in this case SERB had no obligation to submitl_}_-_. -
2 to which it intended to adhere without variance.'{i{i'

: ndent's adamance was demcnstrated when, through counsel, it advised SERB

na’ 1etter dated September 5, 1985

{"'From the foregoing [i.e., R.C. 4117. 14{E)], it is readily aPPdrEf\t'- |
,_.that the Act expressly permits parties to agree upon any alternative
dispute settlement procedure and, if they have so agreed, that procedure.. ,

"supez:sedes the statutory procedure.” In the instant case, the parties

have done precisely that, (Second emphasis and bracketed material

;,added '}3, COunsel {then quoted the "Mediation" clause from Article XXX,
io I 2 of the collective bargaining agreement and added:

'j "From the foregoing, there can be no question that the parties':

"'oontracts expressly est:ablish a procedure (Lng_d_i_e_tii_g_n) for the resolution
. i-_'ﬁ-iof any outstanding disputes. Moreover, this procedure (mediation) is one
| "E?.'_i.qf’:':- the : procedures gpecifically referred to in the statute
f!fir4117 14(0)(2)] " (puphasis added.)?

2'I‘he city had not file@ the MAD with. SERB as the rules require, see Rule
4117-9-03.  Neither had it notified the Board that it claimed a MAD under R.C,

4117. 05(8) although a staff letter (Bd. EX. 4) had suggested (mistakenly, see
IV-b. infra) -that the parties might have one in place. Of course, the Board's
-'.)'udgment Ie not foreclOSed by a staff estimate which turns out to be incorrect.




ot

C ‘:- '_‘m;é-—s,-"-v _
tra 1§e'nce is confiméé An the _‘trahé‘cript' of the heating,s- and
mi.nutesof ﬁegi_:ti'atidns gor auguat 23s 1984.°
'mi.s co loquyx.s teéﬁfﬁeﬁ-in tﬁe- minutess:’
et DO you have a pwpt_)éal?" : . e
- ‘ 1ing .to gb through the mediation procesé.;. .. No p.rébiem.
» 'roc':ess‘ with the

would navet be

Then we

) -épérove-.
R council voring down.” {Emphasis added.)" .
ﬁith 'f.‘:ﬁejvfacté' 'in. this posturer the Board was not required o act. e B
. ity.a when 2@ party pehaves a8 thi.s -
itiés

e obvious futil
egal responsibil

; 1aw does ‘not  mandat
1t misjudges its 1

"Ife‘@“den\'-l'ﬂid- it does so at risk.
. aﬁrﬂ':-."mitsﬂ ‘periir.'- -
g '.'i"hé'flq\ieétioﬁ.under 111 b. 18 answered_,' "No."

cers'

a. CAre the 'Eglic gafety offi
involved in this case 1perbers of a 1ice de ctment’
. 45 defined in Ohio gevised Code Section 2117.0L092" (

g rmuestion depends oD gacts and the interpretati.on of
-y

o ne answer tO thi

nel 5see'rx: (11/6/84) 101-115, espec
.y 68d. EX. 8 | |
- Id_.—p. . . L I ..._,.g_.._--._——_'——#—_f———-
. those Wh ort from 1atin maxiws: npex neminem cogit ad vana
1ation - *he law compels no one to 4o

(1o0se trans
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___:"I‘he facts most relevant to the status of a Public Safety Officer (pso)

:"ar:e these-

- The - Director of Public Safety heads the Columbus Dwision of - Police

,nd 13 the PSO's appointing authorir.y.

: headed by a deputy police chief. He reports to the Chief of Police.

‘f,app'licabie to city reservoirs, reservoir land, waterways, city-owned parks,
diey-ov}ned land controlled by the pivision of - Airports and the Oolumbus.

Hunici pal %00,

»' stems from a change in classification from Special Police Officer. ‘The
I"'_‘.-__,claesivfication has three different grades: PSO-1, 2 and 3.

_ 5 PSOs wear a uniform prescribed by the Uniform Committee of the
- Divxsion of Police.

g l_ §. Psos are required to obtain the Ohio Peace Officer Training Council
;:'f-"‘cerl:ificate. Approximately 300 hours of training must be accomplished to
E::qgalify for a certificate.

7. PSos are identified as Columbus Police Officers by a patch on the

uniform which states, "Columbus Polic:e".]'0 _

" 10mhére are some differences between the PSO employment characteristics and
' "'.those of conventional Police Officers listed within the division.  For
- +oe—offivers are required to cirry an approved firearm that is
- loaded at all times, except under stated conditions, PSOs and auxiliary
" officers are not authorized to carry firearms off duty without permission from

“the- chief of Police.  Also police officers receive more than 800 hours of

;Qwith the 300 hours required for certification of a PSO, Sworn police officers
.and ‘PSOs also have different medical requirements and helong to different

'pensi.on systems.

. . The - Public Safety Bureau is composed of PSOs. It. is within ‘the
spécia1 operations subdivision of the Division of Police. This subdtvision 187 -

o -3_.:_ PSOs enforce the Oolurbus City Code and the Ohio Revised Code where

. 4. ©SOs acquired their present title sometime in 1977. The current title = '

> training at the Police Academy when they are first appointed, This contrasts
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‘_"""}i‘.-‘:aﬁe."éonc;u'gion from these facts is ineluctable. The recital demonstrates
gucha lialson of job elements and command nexus between PSO duties and those
-',;f-'i:‘:'h.;racll:eristic of officers in conventional poljice departments (in particular, -
. the columbus rolice Department) that PSOs' membership in the departnent. 1s

i beyond debate. A simple question underwrites this conclusion ~ if PSOs ai‘é::
. not employees of the city of Colutbus in its Police Department doing pollcd™ .
werk, there ars they enployed and what are they doing? ”

L “The question under 1v a. 1s answered, "Yes.®"

b. "Have the parties to this litigation agreed on

2 mutual dispute settlement process which. supergedes

the statutory impasse procedures in R.cC. 4117.147"

This question raises two underlying ones which are of first impression

“under R.C. 4117,14. fThe first is whether the parties in the instant cage have
@ MAD which supersedes the statutory impasse provisions? The second is can

the parties have a superseding MAD which does not have turminal points?
T I

The facts in thié case indigate that the parties have never had anything_
Tore tha;m a mediation provision in their  collective bargaining
agémnts.ll Mediation normally precedes and 1s interded to effect a
 settlement. 1t is not itself a methog compelling disposition, Finality is
not a characteristic,
. The statute is quite clSar that supersession becomes a factor only wh:n ,
there is an alternatjve settlement procedure which the parties have mutually
. agreed upon. ‘The statutory Purpose obviously contemplates finality, fhat
lprerequtstte*to—a“supérgésyﬂm_o‘f"Ehé“gt‘a*t"ﬁtdry impasse procedurd ig ot T -

1yt ig unnecessary to .consider whether safety officers could bargain away

£inal apg binding conciliation {arbitration), po evidence has been brought to
. the Board's attention supporting the elements of such a bargain, If claimed,
~ apparently it is not proved,

1
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;preséhi:i_.ii:r'x';;h'e_ instant case, 1t follows that no alternative impassg Pprocedure

“exists between ‘the parties here,
“'The-question under- v b. is answered, "o, *

' acceptable alternative procedure are, This case holds firality is orié;"-
Furthe'r dellneation involveg questions reserved for other cages on other days,

C. "Is there an employer (respondent ) refusa)

to bargain in the instant c:::nse?"12

o In the absence of a MAD, the parties are required to follow the étatutory
ﬁiwasse Procedures. fThese incluge mediation to begin not" later than 45 days
‘before the teﬁnination of the negotiation, or any existing concract whichever
| is later, o later than 31 days before termination, fack finding must begin,
9 | "I'ﬁe 'responden_t in this‘ case was unwilling to begin fact finding ang migtakenly

- assumed that it need ot comply with the Statutory process, Its
!

, s - bé:éain. These facts support the conclusion that the respondent ig {n
S0 violation of R.C. 4117.05(A)(1) and () (s).

The question under 1v C. is answereq, "Yes,®

The Board conclusions of law are:

4. The complaint in thig case Properly issued.

b. A SERB order to bargain is not a necessary Prerequisite before the

T StatutorY iTpasse Commands become operative. R
C. The PSOs involved in this case are 'members of a police department,

pa:‘t:ies,_ are adopted by the Board and Incerporateq here by reference, fhig
. g issues in the case,
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d "f 'I‘ne parties to the litigation have not agreed on a mutﬁél’di.s_put'ev_ -
_:‘ TIj,"set"t;lenieﬁt 'process which supersedes the' sf:atut.or;y iu\pa'gse"procedures_
o -in RCe- 4117040 | ' RN
"'me'r;'e {s an employer (respondent) refﬁsal to bafgain in thbi.s‘cas"e.‘,
V'

_ a. "Assuming the unfair labor practices

claimed in this cage are proven, what

remedial action should be enforced by SERB?"

* It _has been determined that an unfair jabor practice has been committed.

. oEd is authorized by the statute to order the miscreant party to cease and
o take such affirmative action."as E

" _desiét from the unfair labor practice and t
4117.12(B)(3)].

policies of 4117 of the Revised code" (R.C.

“ ;‘wi"i]_.‘ effectuate the

" ghe recommendations of the hearing officer with some modifications will . -

- meet the ﬁolicy objectives. Accordingly, an order will issue reflecting these

13

- . I}

T termss
i 1

11 cease anu desist from jnterferring with, restraining

loyees in the exercise of their rights guaranteed in
in collectively with the employees
d Code Section

a. Respondent wi

or coercing emp
Chapter 4117, or refusing to barga
representative, and from otherwise violating Ohio Revise

4117,11(A)(1) and ().

60 days in all city of Columbus FPolice
urnished by the Board stating that
ist from the actions set forth in

b. Respondent will post for
staticns the Notice to Employees £

the Respondent shall cease and des
paragraph {(al. b

c. Respondent amd intervenor shall {rmediately engage in conciliation
under R.C. 4117.14(p)(1) and (G).

d. The ocder incorporating these mandates is effective as though issued

Y, lQBﬁTand—a‘l'l“'wst“‘it@ns—“,"if any, shall be efféctive

retroactively to that date.

gsage of time due to respondent's recalcitrance, .the

-13Becéﬁse of the pa
4 to go directly to conciliation.

R parties will be ordere

L X




ice Chaitman, and Fix;. Nember, coneue...

party on this

-_&l.day of Q{&//zua.-i;, . 1985,

ENNETH W, BARRETT

“EXECUTIVE DIREGTOR
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