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. .o Sep\:enbe: 20, 1984, the Capil:al city mdge #o: 9, mtemi xdet.. Of

"_‘l?01:|.ce (POP)- “filed with the Board an unfair labor practide:charge:’alleging
that the City of Columbus (Respondent) had violated Chio Revised CodeSection’

‘4117, 11(1\)(1) and- (A)(5) by refusing to “abide. by .the -dispute. betti

‘procedures of Chic Revised mde SQction 4117 14, 1nc1ud1ng

rsattlgnent procedures.... : o

Pur.suant to Chio ‘Revised Code Section 4117.12, the Board eon_lucud an
: investigation. On October 24, 1984, the Board found probable cause:td
* that the Respondént was oommiting an unfair Jabor practice’ “and,
. issuance of complaint ‘against the Respondent. The cmplaint and rotice bf
- -hearing were issu?d on Qctober 25, 1984, - A hearing was ‘condicted by Boai:d
" hearing officer who, on December 13, 1984, issued his recommended findings: of
" fact and conclusions -of law, The Respondent filed exceptions to, l:he houing
.otficet 8 recomhendations. . ] L :

S 'me Board approves the hea:ing otﬁcer 8 :ecommded ﬂndmga ot fact qnd
: 1ncorporatea them in this order by reference, The Board also. appioves the '
;hearing officer's recommendation, with Certain modifications, The Bonrd finda

: mmior on:o o
s'mm mm.omm nsm-zms aom

the ‘tina

i

'lieve

The complaint in this case properly issued,
A SERB.order to bargain is not a necessary prerequisit:e before the
statutory impaasse commands become operative,

" The pPolice. Safety Officers involved in this case are "nurbcrs of a

police department.” .
The parties to the litigation have not agreed on a mtual diapute

settlement process mlc.‘n supersedes the statutory inpaase procedu:es;,- L

in-R.C. 4117.14.

, 'There is an enployer (respondmt) refusal to bargain in this case.
'merefore, it is the ordel: of the Board that:

Reapondem. will cease and desist from 1nterferring with, reat:rai.ning'-'j

‘or voercing ‘employees in the exercise of their rights guaranteed in .

Chapter 4117, or refusing to bargain collectively with the employees
representative, and from otherwise violating Ohio Revised Code socti.on
4117.11(A){1) and {5). .
Respondent will post for 60 days in all city of Colurbus Police

Stations the Notice to Employees furnithed by the Board stating that .

tho - Respondent shall cease and desligt from the - actions Bet torth in
paragraph ‘(a).

Regpondent and the Fop shall immediately engage in oonciliation under
R.C. 4117,14(D}(1) and (G).

The order incorporating these mandates is effective as though issued
on December 31, 1984, and all cost items, if any, shall be effective
retroactively to that date.
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'I‘his case involves mnagemert pracl:ioes cluimed to be unfalt ln violalgion

of R.C.ALLTILADANS). | “the ismies in the case hm bem héard by, 4

'-‘hearing otficer. His report has been exposed Lo the parties' exoeptions. 'Ihe
::part:i.es presented oral arglmant: to the state B'tployment Relattons Board (sma” '

"The parties are ‘theee. They ate: the City f Colusbus, Ohio (respondent or

cley), capi.tabcity Lodge #9, Praternal Ocder of Police (intervencr), dnd-the

'S‘cate Bnpl.oymnt Relations Board (SERB, or Oomplainant or Board) o

‘the issves are in part procedural and in’ part substantive, Smmiarl‘ze‘ﬁ} m
>quest_'lon for_m, I:hese are: -
1. Pr:ocedural'

a. 'ms the emplai.nt propetly iasued?”
'b.‘ 'Was there any necessity for a Board order to bargain before the
statuto:y inpasse commands became operative?®
2, ﬁ::bgtantive_z
a. “Are the ‘public safety officers’ involved in this case members of
a police deparu!ent?' |
b. "Have the parties to this litigation agreed on a mutual dispute
1 gettlement process which supersedes the statutory impasse
" procedures in R.C. 4117.147"
¢. "Is there an employer ('r__espondent) refusal to bargain in the

instant case?"



Rather than sumnarizing Under one section a11 the facl:s perl:i.nent to the _

! issues, the facts relevant to each will be reviewed where necessary to l:he- :

i

:‘discueslon. .

I

ks ) _III.
j q.' *Was the complaint properly issued?®

" Wen an unfair labor practice charge is filed, the Board under its
st.atutoty ‘tesponsibilities directs an invéstigation to be made, his
1nvestigation is.-the basis for a probable cause judgment. If pr.gbable cause '
g is found, the Board issues a complaint {R.C. 4117.12(B); Rule 4117-7-02(A}].
" SERB has the pover to appoint an executive director to assist in the
o performance of its duties. It may also prescribe the duties of that
' ‘::":' égént'-director. _'Ih the 'p:esent_ cagse, after a determination of probaﬁle cause,
”-I;.'he- Boar& resolved by unanimous vote that a complaint be issued under the
- certi.ﬂcption of its executiva director. ‘The statutory and rule processes
were followed. A complaint' issued over the signature of the executive
:‘:‘,d'lmcl:or. !fle‘ acted under the Board's express direction., Thus his actions
"+ ere simply an implementation of the Board's resolution.

For come inexplicable reason the city relies upon State, ex. rel, Republic

“""'Steal Corporation, v. Chio Civil Rights Commission (1975) 44 Ohio State 2nd

178, for the proposition that the Board members should have signed the
'cmplai.nt. In fact, the Republic case turned on a Jurisdictional issue
ﬁeculiar to the 0.C,R.C.'s governing statute and had nothing whatever to do

with the signing issue. The Administrative Procedure Act at 4112-3-05(B) does
:equire c R.C. commigsioners to sign complaints. Because
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ws iuproperly issued is without merit.
‘ '.l‘he question under III a. is answered, "!es.
'b.' "Was there any necessity for -a Board order

betore the statutory impasse ootmands became operative?* T

' collective bargaining prooa-ss and directory duties on the Board. Hothing more

l responsibilities of all three, The parties are obligated to bargain and in
the evaﬁt of impasse are required to utilize the statutory impasse proceduree

‘unless they mutually agree to a superseding one, Where the impasse procedure

directed to intervene to make or facilitate appointment of a mediator and/or
- .fact - finders [R.C. 4117.14(C)(2) and (3); Rule 4117-9-05]. There is no
necessity for a Board order to initiate the statutory commands to bargain.
’ pact finding is a feature of bargaining and therefore is compulsory, - The
statute is self-executing in tﬁat respect., No Board order was compelled or
'-"epprOpriate under the ' impasse subsections of the statute and the rule,

-mther the parties to the present case were under the governance of a

. place in this opinion.t

11: there is a matnally agreed superseding impasse procedure (HAD), it is

£ statu e what effect that haa on the Board's obll ation .
-ngtthégg raré:qa“nyt,ha tt %oea not say what they are or how or uﬁe B

become. . active, Neither ia there any indication what the Board'
responsibility its ghould the parties specifically attempt to involve the Board
in its MAD.” I shext, there 1is no. definition of the details of . the
»v.responsibllity -even -if it can be imposed bv the varties.

tgoverninq statutes and rules. Ihe contention that the conplaint in this case ‘

'me statute irrposes mandatory duties on parties to a public sector

is required than ‘the existence of -the statute to activate the. reapective '

of the statute is utilized, there are specific points at which the Board is_

mitually agreed procedure superseding the statute will be addressed at another

Lo

-
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@y suuait a list to the -parties for alt:emative, striking__’" [
'4117 1‘(0)(3“ Rule 4117-9-'05]. l-bwaver, the msse tm PD.'I.I‘“:B :.'!ll'l! and'

nt without Boatd action. But: in this case smB had no obligation tg suhnit :
_" ‘list-, For the- respondent had indicated unequivocally that 1t felt 1t had a:;_f
;:'superseaing an? 'to “hich * it . intended to adhere without vurlance.

Respondent's adanance wag demonstrated when, through counsel, it advised sm,
m'a letter dated. septenber 5, 1985:

: "rrom the foregc.tng [i.e., R.C. 4117 14(3)], it ia readily apparent

that the- ‘At expressly ‘permits’ parties to agree upon’ __y_ alt:emétive o
dispute gettlement procedure and, if they havé so agreed, that - ptocedure"-' :

supersedes ‘the statutory procedure. In .the instant case, the parties '
’have done precisely that. (Second emphasis and brack'ei:ed ‘mter;ial-[
‘added‘.)3 Counsel then quot*qd the "Mediation® clauée from Afti(%lé xxx,
Sect;on 2 of the collective bargaining agreement and added:

- "rrom the foregoing, thei:é can be no question that the parties’

)( contracts expressly establish a procedure {mediation) for the resolution
of any outstanding disputes. Moreover, this procedure (mediation) is one
of the procedures specifically referred to in the statute
[4117,14(C)(2)]." (Bwhasis added.)*

'y

2‘I'he city. had not filed the MAD with SERB as the rules require, see Rule
4117-9-03. Neither had it notified the Board that it claimed a MAD under R.C.

». 4117, 05(3) ‘although a staff letter. (Bd. Ex, 4) had suggested (mistakenly, see
- IV b, infra) that the parties might have one in place,” Of course, the Board's
: nt 18 not foreclosed by a staff estimate which turns out to be incorrect,

38!:. Ex. 6. p.2.

4Id. . B 7




oounci.l Again, ‘onge P, r.p. resolution is mads council may.
_approve 'l‘henws would never be oonfronted with the isane of
Colnctl voting dcm. " - (Eiphasts acded, R
" with the f.acts in l:his posture, the Board was mt :equired (:o act-.
an dées not mandate obvious ful:ility.A -When a part:y behsves as,.

_respondent did. it does so at risk. It misjudges its legal responsibilities ;
Vet tespens? R

'Ihe question under III b. is answered,

v K
a. "Are ths 'Ei_:lic safet.z officers’ S
) x '_ : i.nvolved in thin case 'members of a police department! o U
T as defined in ohio Revised Oode Section 4117.01(N)z" o
B 'Ihe answm: to this question depends on facts and the intsrpretation of |

Lz !
B

TN

5939 e, (1 6/84) 101-115, especially 105 and 108-113.
- 6Bd, By, 8
i p. 1.

8por those who derive caml.'ort from latin maxims: “Lex neminem cogit ad vana

seu inutilia paragenda." (Loose translation - "The law compels no one to da
vsin or useless things,")

"’f-‘9tmder current Board. procedures the way to test the respondent's claim was

by the ﬂlin wOF an unfair lobor practice charge contending that the
Egspondent to bargain, eprinhetwmr: rg:ok this cgurss. The
- subgequent procedural path is desaribed in' I, supra, $



.:'A-special o;:erations mbdivision of the Division of Poli.ce. 'Ihia aubdlvialon 13 .

"','“'headea by a deputy police chief. He teports to thie Chiet of Police. .
3 PSOS enforce the olumbus City Code and the Chio Revised Code whére -

Aappli.cable to cit.y reae:voi.rs, reservoir land, wvaterways, city—owned parks, _< o

_ : 'city-owned lnnd oontr:olled by the Dlvision of Airporl:s and the mlmnbus
mnicipal 200. _
L 4'; PS0s. aoquired theit present title sometime in 1977. The current title
stems from a change in classification from Special Police Officer. The
classificati'on has three different gradeé'- PSC-1, Z and 1.

| 5. PSOs wear a uniform presctibed -by the Uniform comittee of the
Division of Police,

. 6. PSOs are required to obtain the Ohio Peace Officer Training Council
Certificate. Approximately 300 hours of training must be accomplished to
qualify for a certificate.

7. PSOs are identified as Oolumbus Police Officers by a patch on the
- unifom which states, *Columous Police®,l0

10'11:@1:@ are some differences between the PSO employment characteristics and
those of conventional Folice Officers listed within the division. For
exarple, police officers are required to carry an approved firearm that is
‘loaded at all times, except under stated conditions, PSOs and auxiliarcy
- officers are not authorized to carry firearms off duty without permission from
~ the Chisf of police. Also police officers receive more than 800 hours of
- training at the Police Academy when they are first appointed. This contrasts
“with the 300 hours required for certification of a PSO. Sworn police officers
"and Ps0s also have different medical cequirements and belong to different
‘pension systems,



be_vond dehate._ A sin'ple quesl:ion undetwril:es ‘this ooncxual.on - 1f m are

A‘;vwork, where are they enployed and What are they doing? ‘ - R
. The queatign under.' wa. is answered, "Yes." Y .
b. ."Have the parties to this litigation _agreed on '

. a'mtual d t:e settlement rocess which sedés .
l:he statul:ory .npasae procedures in R.C. 4117 14?'

4 This q.leation l:aiees two underlying ones which are of first inpression ,
~ under R.C. £117.14; The first is whether the parties in the instant case have X

a MAD vmich supetsedes the statutory impasse provisions? The second is can

the partiea have a superseding MAD which doas not have terminal poi.nt:s" '
The facts in this case indicate that the parties have never had anythimj "

. more than a mediation provision in their collective bargaining

- agreenents.u Mediation normally precedes and is intended to effect a

settlement, It is not itself a method compelling disposition, Pinality is

not a characteristic,

Tha sl:atﬁte is quite clear that supersession becomes a factor only when
there is an alternative settlement procedure which the parties have mutually
agree'd upon, ‘The statutory purpose obviously contemplates Ffinality., That

- prerequisite to a asupersession of the statutory impagse procedure is not

. S 111(: is unnecessary to consider whether safety officers could bargain away
S final and binding conciliation (arbitration), Mo evidence has been brought to
'  the Board's attention supporting the elements of such a bargain. If claimed,
"t apparently it is not proved,

pe | | /0




It follows that- no'alternative in;basse procedure

resent in the inat:ant case.'

'exists between the parties here. K

'Ihe question under IV b is answe:ed, "No. v . "
This dispoaition of . the Eirst" question iirpiies the answar 0 the aeoond’
and makes it unnecessary t:o answer uhat. other neceasaty dnracteristicd ot an
aooeptuble aitemative procedute are._ This case holds ﬁ.naiity ia one" A
Nrthet delineation involves questions re;served for other caaes on othe: days e
R c. 'Is there &n euployer (regpormnt) refusal Ty -
' | to bargain in the' instant cue?'n . ENEE S
' In the absence Of a MAD, the parties are required to-£ollo¥ the mtueory
: i.upasae procedures. “These include mediation to begin not later ‘than 45 duys B
’ before l:he tetmination of. the negotiation, or any existing oontuct \micheve:

is J.ater. No later than 31 days before termination, fact finding must begin.

'Ihe respondent in this case was unwilling to begin fact finding and mistakenly
_assumed -that it need not comply with the statutory pr_dcgss.’ Its

H '.’:ij"u';i‘iémentation'of its mistake by its clear forecast of refusal to go to fact

. finding constituted proof by a preponderance of the evidence of a refusal to

bargain. " These facts support the conclusion that the respondent is in
. violatioh of R.C. 4117.05(A)(1) and (A)(5).

The question under IV c. is answered, "Yes.®

?me Boatd conclugions of law are:

a. The complaint. in this case properly issued,

b. A SERB order to bargain is not a necessary prerequisgite before the

_ statutory impasse commands become operative.
. ¢, The PSOs involved in this case ‘are ‘members of a police department. "

12the findings of fact of the hearing officer and stipulations of the
< parties are adopted by the Board and incorrorated here by reference. This
- ‘action is a necessary preface to the disposition of the issues in the case,
{R.C, 4117.12(B}{3)}] I’




ra. 'l'ne p'_;éui'eg tg,..l_:h-é .litiqsﬁ;i_,ér;’: have v_.n'o'ft:a@tegg_&-;a;;ﬁg,ma‘;_;ji;g&é |
. Beilemnt rocess hich dipecsedes the atatutory e rbcuucis
- dn RCoAlT4, L L, L

.' 'm;:'e‘i,s an éployer (reapo@mﬁ) refusal to bacgain 1ﬂth13 m

a.” *assuining the untair labor practices
clai.litln'&'ln thia .'c'ufo-are proven, what

» remedial @éﬁion.'a'héuld beanforoedbxsmr o L '

It has been determined that an unfalr labor practice has been comitted, - -

SERB is authorized by the statute to order the miscresit party to. eeueand o

déﬂ.i_.st from the u'xif&i; labor practice and to t:;aké sich agfirmative’ ;actlon 'as

will effectuate t!n_pb!;i;ctéé‘og 4117 of the Revised Code® [R.C. 41i§.12(p):(3)1'¢ -
'me-':'éc&mendétimg of the“hearing officer with some modifléatimé-wiii""

meet the policy objectives, "Accordingly, an order will issue reflecting these

9:.er!r»i3:13

a. Regpondent will cease and desist from interferring with, .regtraining
or coercing employees in the exercise of their rights quaranteed in
Chapter 4117, or refusing to bargain collectively with the erployees
representative, and from otherwise violating chio Revised Code Section
4117.11(A)(1) and (S). :

b. Respondent will post for 60 days in all city of Columbus Police
Stations the Notice to Bmployees furnished by the Board stating that'
the Respondent shall cease and desist from the actions set forth in

paragraph (a). e

¢. Respondent’ aﬁd intervenor shall immediately engage in conciliation
under R.C, 4117,14(D)(1) and (G).

d. The order incorporating these mandates is effective as though issued
on December 31, 1984, and all cost items, if any, shall be effective
retroactively ko that date,

 13pecause of the passage of time due to respondent's recalcitrance, the
pacties will be ordered to go directly to conciliation,
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Chaitman, and ‘Fix," Mefber ;. concur ,

I heceby certify that this document was filed and a copy served upon each - :
pacty on this A th day of \-_%e/-?ﬁc#&; . 1985, '

"EXBCUTIVE DERECTOR
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