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'' ' ·'' &t'he ~t~er of . ' . ··,:;·:.-) 

"•'>'pii~E~il' Frai:e~nal Order of Police, ! ~li4~'- No; 44, . 

Petitioner, 
Case No •. 84-VR-04•0231 

84-R<:-04-Q320 

. '· ·:, ', 
.; ... 

!J,~~i;\{Jc2:~~~::y··· of l)aytim~. 

.,: . 

ResPondent. ORPBR 
·.' 

Befo't:e Chairman Day, Vice-Chairman Sheehan and Board Member Fix; November ' ,20, 1984. ' 

A . Request for Voluntat"y RecC)gnitlon wu filed by the Dayton Fraternal · 'brde~; 'o(:~olice, Lodge No.44 (FOP) with the State Employment Relatione Board ·~ad the''G,ii:y of Dayton ~City) on or about April 4, 1984. The bargaining unit .pro~oo,d· by the FOP consisted of police officers holding the ranks of ··oe;rgean~ 1 .lieutenant, and captain. On April 5, 1984, the City of Dayton filed a Petitio.n for Representation Bleotion pursuant to Section 4117.07 of the Ravtse(,C<lde,; On Hay 31, 1984, the City filed u Motion to Diomiss, argning i:ha.e tlie employees includea in the proposed unit are not "public employees" ao ··d•l~ne(. ·in . Section 4117.0l(C) of the Revised Code because they are _.!'a11pervisi>rs'1 within the meaning of Section 4117.01 (F) of the Revised Code. 
• On .Jul)e 14, 1984, the hearing officer issued a recommendation that the .City's Motion To DiSmiss be granted, The FOP subsequently filed exceptions to the hearing. officer's recommendation, and the City responded with a memorandum opposina. the exceptions. 

The· Board grants the C~ty' s Motion to Dtsmiss for the reasons atated tn 'the attached.opinion, incorporated hel'ein by reference • . , ·It ;·ia so ordered. 
\ ~ ' 

· ': DAY, Ctiairman; SHEEHAN, Vice-Chairmen; and PIX, Board Member, concur. 

I hereby. ¢ertify that this document was filed and a copy 
.each ~~rty .)~this ,)Jj iSlday of £11.9lc,MQ.¢«Z , 1984, 



,, . 

. ·.·~··· 

STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

D!'yton Fraternal Order Gf · 
.Po~ice, Lodge #44, Case Nos. 84-VR-04-0231 

84-RC-04-0320 Petitioner, 

v. OPINION 

'City ~>f Dayton, 

Respondent~ 

• • • 
'· , .. Day, Chatman: 

. . The City of Dayton (Movant or City) petitil)ned for an election ad:er the Daytun·Fraterna1 Order of Police, Lodge #44 (Union or Lodge) requested recognition. 8oth actions were f"rsuant to R.C. 4117 ,OS(A)(Z), Dayton now . mov.ea for. dismissal of both cases, 

The Union request defined the unit: 

"Sergeants, lieutenants and captains of the Dayton Police Dep.:utment. 11 

· .... , ~iii' implicates the supervisor ·question, for "Supervisors" are uot "public. . milployees" within the mean!ng of the collective bargaining law (law, statute,, · or·R.,C. 4117) for the public a<~ctor. &.c. 4117.07(C)(l0), · 

The super.visor exemption has a complex life in the statute, It 11 tint . given a· broad. definition [R.C, 4117.0l(F)) then both narrowed and argw•bly · expanded again [R.c. 4117,01(F)(2)), Reproduction of the relevant portiOrA of the Statute .·Will f llustrate the•e expansions and contractions: 

1 

BROAD DEFINITION - R.C. 4117,01 (F): "Supervisor" means any ·tndiVldual who has authority, in the interest of the public empioYer, to hire, transfe-r- 1 suspend, lay off, recall·. 
~rara.ote, discharge, assign, reward, or discipline otbel 

Thia ... p'taees it in the peculiar position of moving for the dism~agal of its own case as well aa the unir.n'e. 
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public employees; to responsibly direct them; to adjust their 
grievanCes;. or to effectively recommend such action, if the 
exercise of that authority is not of a merely routine or 
clerical nature but requires the use of independent judgment; 
provided, ho~ever; • • 

* • * 
NARROWI!D DEFINITION - R.C. 4117,0l(F)(2) 2

: With respect to 
members of a police or fire departmenl, no person shall b! 

· deemed a supervisor except the chief of the department or 
tho.ae individuals who. in the absence of the chief, are 
authorized to exercise the authority and perform the duties 
of the c~ief of the department. 
!lU'ANDED SPECIAL DEFINITION R.C, 4117 ,Ol(F)(2) 
{continued): Where prior to June 1, 1982 1 a public employer 
pursuant to a judicial decision rendered in litigation to 
which the public employer was a party, has declined to engage 
in collective bargaining with members of a police or fire 
ctepartment on the basis' that such .members are supervisors 1 

"those members of a pQlice or fire department do not have the 
·.rights specified in Chapter 4117, of the Revised Code for the 

purpoSes of future collective bargai-ning. The State 
Employment Relations Board shall decide all clllputes 
concerning the application of this division. (Emphasis 
added.) 

·· · 'tlie· exemption raises these questions: ' . 
(I) does the last sentence in R.C- 4117 ,Ol(F)(2) so limit the 
definition of supervisors in police and fire departments that the 
Dayton Police Officers in the unit sought here are exempted; and 

I<. 

(2) .if'.so, is SERB •empo.wered to declare the judicial decision 
ezeoiption unconstitutional either because it is special le&ialation. 
unC!er the State Constitution or because it denies equal protec'tic.n 
under both the State and United States Constitution•? 

~ R.C. 4117.0l(P)(2) is divided in the text for demonstration purposes only • 
Act~ally th8 n11rrow and expanded port.f.ons are c~eparate sentences in the 
same pl.r~graph • 
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(1) Does the last sentence in R.c. 4117 ,Ol(F)(2) so l110it the definition 

of 'SQpervioion in police and fire departments that the Dayton Police Officers 

, in the unit sousbt here are exe,.pted? The hea.ring office:r recoJlllllenda' that the question be answe~ed •'Yes.n 

·, ~·· 

· The question is propel'ly answered "Yes." 

.. , . . 

~···. . 
The Dayton Police Department is the only public employer brougbt to the 

Boar:c!. .. s attention that "pursuant to a judicial decision rendered in litigation 

to whic:. the public 81llployer was a party, has declined to engage in collective 

be~gaining with members of a police or fire department on the basis that such 

me~bers are supervisors. .. • " 
there La no contrary evidence ln the record to eaet doubt upon the 

proposition that the langaQge of R.C. 4!17.0l(F)(2) was intended to apply, and 

,does apply; exclusively to the Dayton Police Department. Hence 1 t is obvious 

th1>t; the statuta ,was intended to exempt the Dayton safety employees who fit 

the,, atatutury category, lt foll.3wa that the unit including them 1e 

inappropriate. 

11 ,, (2) i:o SERB empowered to declare the judicial decision exemption 

,· .iiileonstitutional either because it is special legislation under the State 

, ,Conat1t~tion or because it dentes equal protection under both the State and 

U~ited Stat~a Conotitutiona? 
The hearing officer recommends that the question be answered "No." 
TbG·qut!pti_on.is pt'operly answered "No." ,,lt ·may be that the exemption in .tha next to last aenunce of 

. 4117 ;Ol(l')(2) violates Section 26, Article II of the Ohio C"nHitution. 

:-.~_nstJ..tUtional sec-t ton provtd.es. in releVant part I that; ". • .«11 la-wa of a general nature shall have a uniform 

operation throughout the State; . • • 11 

a. c . 
That 

Thia provision f<>r un1fo.,. operation "prohibit[sl non-uniform claeaific"-

, tiona if such be arbitrary. unreaaonable or capricious • .• ," Garr.:ia v, 

Siffrin (1980) 63 Ohio St. 2nd 259, Z72. And it may well be that the 

*'arbitrary • unreasonable or capriciouau test le met by the language tn R.C. 

4ll7 ,Q2(F)(2), l'or, in effect, it declares that Dayton police offieera 
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o!upe~vta<irs because of a judicial clec:.iaion bde before the statute was 

:,p•~•:e·a and it may os the fact that Dayton police officers and no other safety 

employees in the state are reached by the exemption. If so, a 

co·nc.•u•••cm of arbitrary and unreasonable caprice might follow o1nce only they, 

:runo""' ·all the safety offic:eta in the State, are not entitled to the 11 rights 

in Chapter 4117 of tho Revised Code." --
• 

lt is cGneeivablo also that the uniquely exclusive specificity <>f the 

·. ·"judicial decisionj e"e,mption offends the equal protoction provisi<>ns <>f the. 

· · c Ohio : Col\ttitution and the equal pro"§'ction clause in the Fourteenth 

... ~::·::Amen~Dlent" of the United States Cansitution • ') !IQw!'vei:, .'both the special legislation and equal protection 
defiberllt~ly couched in tentative language in this opinion. 

.~·,,. mig)lt· < rely on 'either or both concepts to declare 

· .'··-;~~.c:dnatitutional, the Board eannot. For it :ls the creature of 
.h.a.~·,n<>t the authority to destroy any part of its creator. 

discussions are While a court the exeaption the: statute and ·-.. ,, ... ,., .. _,=_._·:~:<.:.'~be se~ond question must be answered "No11 because SERB is powerless to 

g~v~:. any other. : / •;;" ·;..•;·. 
, >..: ::'?_f})·:,·~Bs~! Vic~-Chai~n arid FIX, Board MeDJber, concur • + ' .. <~~ ... ' 

; .;. 

· .. :·c,::'(:,(be~\l)Y certify that this document was · ~+~y'j,,;;;,~bla ,1/p"- day of Lf/o,J??m4c ·"''.:.,·C•'• ,. .f:::_",. I·· 

a copy aerved upon ach 
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DIRBCTOR 

· -· 3·· · ll.!lction 1; .Article I; Section ~6, Mticle ll. !> ' . _ Sei:tio~ .1, Article lttV. 

,. 
'$ See·PL~l.ER·~. ~ (1982) 457 u.s. 202 2ll: "The Equal Protectio~·Clauae 

. wae intended to work nothing le's than the abolition of all casta-be•ed 

; ·>.alld tiivi_,ioua clesa-baoed legislation. That objective is fundamentally ·~ 

·''···.odds wUh the po""r [ofl ·the State ••• to daa81fy persona aubject to ita 

"·.laws· u. nonethelellt .exdepted fro11 its p~otection. (Eaphuta added), 

' .. PLYLl!ll v • .!l2!L (1982) 457 u.s. 202, 213. llloile Plyler involved a dUferant . . :·: 

.<,.kitld ot ·1ne'iuality of ·treat01ent, its rhetoric seemo particularly apt to ~'\ 

· . a,aov .. ning·principle for tl\e puaent ea•e· . <··' . . . . . , .. . · 

·· - " • ' .. .. - .. -
' ··~·'" .._, .. ,.:...,;...-.\~i .. ,~ ... ~;:i;-~ .... ;....,M·~-- .-'>·•~'"\-' 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

1 

I 


	Page
	Page
	Page
	Page
	Page

