. . STATR OF OHIO ..
STATE EHPLOYMENT RELATIONS BOARD

_.. s ) - . 'v v ) ) . R . ' -‘. T \l_‘
In' the Matter of = ' '

‘Dayton Fraternal Order of Police,
L‘o'd'gg‘ﬂp. 44,

. * ‘ --_ B ’ "‘\ '
Petitioner, !

C L - Case'No..Bé—VR-Oéwozal
and .7 _ 84-RC~04-0320

Gity of Dayton,
LR Respondent. ORDER

o

- - Before Chairman Day, Vice-Chairman Sheehan and Board Member Fix; November
.20, 1984, - ..

. A Request for Voluntatry Recognition was filed by the Dayton Fraternal - -
-Order of Palice, Lodge Nou.44 (FOP) with the State Employment Relationg Board .
‘and the” Gity of Dayton (City) or or about April 4, 1984, The bargaining unit
Progosed by the FOP consisted of police officers holding the ranks of
| "8Ergeant, liadtenant, and captain. On April 35, 1984, the City of Dayton filed
“'a Petitlon for Representation Election pursuant to Sectlon 4117.07 of the
“'Revised: Cade. On May 31, 1984, the City filed a Motion to Diemiss, arguing
‘that ‘the employees includea in the proposed wnit are not "public ewployees" as
‘defined . ‘in Section 4117.01(C) of the Revised Code because they are
'supervigdra" within the meaning of Section 4117.01(F) of the Revised Code,

o On.June 14, 1984, the hearing officer
.City’s Motion To Dismigs be granted. The FOP
" the hearing officer’s recommendarion,
"' opposing. tha éxceptiona,

issued a recommendation that the
subsequently filed exceptions to
and the City responded with a Zemorandum

. 'T’he' Board grants the City“s Motion to Dismiss for the reasons stated in
“the attached opinion, incorporated herein by reference,

o .Il:;.ia‘ao ordered,

i)AY, Chairmen; SHEEHAN, Vice=Chairmen; and FIX, Board Member, concur.

RV

R | Hergby'_(:ertify that this document was filed and a copy served upo;

o ‘,a'ach]i:ixi"ty" o-n:,th:l.u /i Q'Glay of %&wﬂ . , 1984,
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STATE OF OHIO R
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;- - In the Matter of

.. Dayton Fraternal Order of

';I_Poyice, Lodge #44, Cage Nos. 84-~VR=-04-0231

84~RC~04-0320
Petitioner,

Ve OPINION
. 'City of Dayton,

Respondent,

- . Day, Chairman:

i The City of Daytom (Movant or City) petitioned for an clection aiter the
" Dayton :Fraternal Order of Police, Lodge #44 (Union or Lodge) requestead

recognition. Both actions were pursuant to R.C. 4117.05(A)(2). Dayton now
 moves for dismissal of both cases.

The Unlon request defined the unit:

"Sergeanta, lieutenants and captains of the Dayton Police
Departmant."

" Thidé implicates the supervisor ‘juestion, for "Supervisors” are mot "public
.. cbployees" within the meaning of the collective bargaining law (law, statute,
" .Or'R.C. 4117) for the public sector. R.C. 4117.07(C)(10).

. The supervisor exemption has a complex 1life in the atatute. It is ficst
-glven a’ broad, definition {R.C. 4117,01(F)] then both oarrowed and argunbly-
expanded again {R.C. 4117.01(F)(2)]. Reproduction of the relsvant portiors of

the statute will fllustrate these expansions and contractions: h )

BROAD DEFINITION — R.C, 4117.01(F): “Supervisor" means any
‘Andividual who has authority, in the interest of the public
employer, to hire, transfer, suspend, lay off, recall,
promote, discharge, assign, raward, or discipline other

1 This -places it {in the peculiar position of moving for the
dismisgal of 4ts own case as well as the unicn’s,
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public enployees: to Tesponsibly direct them;
griavances; or rq effective

use of independent Judgment;
Provided, however: , .«

NARROWED DEFINITION - R.c. 4117.01(1’)(2)2: With respect to
Nembers of a police or fire deparment, RO person shall be
" deemed g Supervisor except the chief of the department or
thoge individuals whe, In the absence of the chief, are

authorized to exercise the authority and perform the duties
of the chief of the department,

EXPANDED  SPECIAL DEFINITION - R.C.  4l17.01¢r)(2)
(continued): Where prior to June 1, 1982, a public employer
pursuant to z Judicial decigion rendered in litigacion to
which the public emplover was 3 party

+ has declined to engage
in_ collective bargaining with members of a police or fire
. department on the basis that such members are sugervisors,
_those memberg of a police or fire department do not have the
‘righta specified in Chapter 4117, of the Revised Code for the
' _Purposes of future collective ba:gai-ning. The State
Employment

Relations Board shall decide all disputes

concerning the application of thie divigion, (Emphagig
added,)

. rﬁe'exemption Taises these questiong:

(1) does the lage fentence in R.C. 4117,01(p)
definition of Supervisors in police and fire ¢
Dayton Police Officers in the unit sough

(2){,1-:",_30. is SERB ‘enpowered to
exemption unconstitutionai

under the State Constitution or because it denies
under both the State and United States Coustitutiony?

1 e . " i Sy
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(1) Doeg the lage 8entence {n g,
upervigion

i § no Contrary evidence in the record
Proposicion th angauge of R.C. 4117,01
-apply, eXcluaive]
t t

II
SERB empoveared to  declare the
lonal afphep bocaus

Judicial
e it ig apa,
9r becauge it de

decision

exeaption
clal legislution under the State
nieg equal Protection under pop the State and
Conatitu:ions?

The hearing officer recommend

th1may be thae the )
s :6;L?;0!(F)(2) vi + Article
.?”15%;Qnutitutio in relevane
. e o .al1 lawe of 4 general py
operation throughoye

ture ghg
the State;. o W

11 have a8 uniform

Prohibit{s} nop-
- tiong f{f Unreagonablg or Capricioyg, . .
S1ffrin (1980) 63 o t. 2ad 259,272, And f¢ WaY well pe
“arbi:rary, vareagonable o capricious” gege 18 met by the 1
4117.02(?)(2). For, 1n affect, ea that Dayton Police offy,

ore oparargon

arg
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Y they,
DOt entitled to the

“rights ..

quely exclugiva Specificity of the
% equal protectign Provisiong of ghe,
prot§ction clause ip the Fourteenth
Consitution .
However, ‘both the speciaj legislation
daliberately’ o ative lang,a
. -might rely on
“uncy

/ EXECUTIVE pi

' Saction 1 »Afticle I Section 26, Aresore 1.
-..'A_’Séeug_iq_ 1, Arttele xyv, T
- 8ee PLYLER v, DOE (1982) 457 U.s, 202 213, "The Equa} Protection Clauge
. Was . {ntended tg work nothing legs than the sbolition of a1 caste~based
and 1nvidious class~basqgq legislation, 1ng, objecti

[ powar [of] ‘the Stata,

* «k0 classify Persons subjeci po ite '
1 .8Xcepted from itg Iotection, {Emphaais added),
v. DOE 119827.257 U.s. 202, 213, While Plyler tnvolveq a differsnt - !

£ 4 iequality of treatment, .4 Thetoric seeng particularly";pl: to

for the Present cage, a‘ '
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