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STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In The Matter Of

¥ranklin Local Teachers Association, T
ot Cage Nos. 84~RC-04-01B1> ~
Employee Organizetion, 84~RC-04-0270 e
' B4-~VYR-04-0275 '

and

Franklin Local School District Board !
of Education, ’ OFINION

Public Employer.

In this repressntation case a the Hearing Officer has made a "recommended
determinacipa” after hearing. Exceptions by Franklin Local Teachers
Assoclatlon (Association or Union) to the recommended determinacion have
ralsed three issues. The first’ is whether learning disability tutors should
be included in the unit. Both parties are now agreed that the tutors should
be fncluded. And it is apparent~ that the inclusion is not fnconsistent with
the statutory scandarde. The learning disability tutors will be included.
Two questions vemaing

- AT e DR £ e e ces T R e
A} Should the unit appropriate for collective bargainipg include
full-time subatitute teacher. with over sixty (60) consecutive
school days in a specific assignmenc?

The Hearing Officer recommended the question be answered "No."
For reasons to be adduced, the question is properly amswered "No."

B)“"SAGuUld an TtdeT be entered cercifying the Association as the
exclusive bargaining agent for tha employees in the unit without
the necessity for a representation election?

The Hearing Officer recommended that the question be answared "No." =

For reasons to be adduced, the question cannot be properly amswered
for lack of evidence,

I

"Shoﬂld the unit appropriate for collective bargaining include Full-time
substitute teachers with over sixty (60) consecutive school days in a specific
agsignment?”

Revised Code Section 3319.10 governs the employment status of substitute
teachers, The statutory provisions effectually eatablish temporary employee
status for those teschers who are not under contract nor entitled to a
contract!? :
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" "Should an order be eatered certifying the Assoctation asiiﬁéiéx;iﬁﬁf

c ﬂjbérgaining agent for the employees tn the unit without the necessity “for:
| Fepresentztion election?" : SR

L fJF?Tﬁig 'quesfion raises Lmpoztant queations of atatutory 1n¢er$fet§t§bn
"¢ lavolving policy issues which in turn implicate the legislative tnteﬁtibn‘ig?
., o designing methods for certification. e it

‘The relevant portioas of the pertinent statutory sections p;éhide;'

"Sec. 4117.05. (A) An employee organization becomes the exclusiva ;
representative of all the public employees in an appropriate unit for L
the purposes of collective bargeining by. . .; )

® & %

oo "(2) Filing a request with a public employer with a copy to the g
.. State Employment Relations Board for recognition as an exclusive
reproesentative., , .Inmediately upon receipt of & request, the public

eaployer shall, . .request an elgetion under division (A){(2) of section AR
4117.07 of the Revised Code. , . - ‘

* Rk *

“The State Employment Relations Board shall certify the employee
organization filing the request for recognition on the twenty-second
day following the filing of the request for recognition, unless by the

“twenty-first day following the filing of the request for recognition it
veceives:

"(1) A petition for an election from the public employer
pursuant to division (A)(2) of section 4117.07 of the Revised Code;
(Enphagla added)

“(11) Substantiasl evidence hased on, and in accordance with,

rules prescribed by the board démonstrating that a w@ajority of the

- employees in the described bargaining unit do not wish to be

-represented by the eamployee organization filing the requeast for
" recognition;

— e ————— e
. - S .

“‘szfn.c;'QIIT. permits an altecrnative to an employer request for an election,'
Howaver, that option is deleced from the statutory text reproduced in this
gpinion., | This is done to permit and enhance the focus on the elecrion

.. option. : : g
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;- "(111) Suhstantial evidence based on, and in accordance with,
rules prescribed by the board Erom another employee organization.
dedonstrating that at least ten per cent. of the euployees in the -
described bargeining unit ‘wish to be represented by such sther employee -
otganizatlon; or .

"(iﬁ) Substantial evidence based on, and in accordance with,
rules. prescribed by the board indicating that the proposed uunit is not
an approprlate unic,

LI B

"Sec. 4117.07. (A) When a petitfon is filed, in accordance with
tules prescribed by the State Employment Relations Board:

* &k &

"(2) By the employer alleging that one or more employee organiza-
tions has presented vo 1t a claim to be tecognized as the gxclusive
Lepresentative in an appropriate unic, the board shall investigate the
petition, and if ic has reasonable cause to beliave that a question of
repregentation exists, provide for an appropriate hearing upoen due
notice to the parties.

P

"If the board finds upon the record of a hearing that a question
of representation exfsts, it shall direct sn election and certify the
results thereof. . ."

Although the words "voluntary recognition™ appear nowhere in R.C. 4117.05
that section 1s gemerally raferenced as the "voluntary recognition” section

.. bacaute it does provide proceduren which may result im the certification of an

exclusive bargaining representative without the necessity for an election.

. However, a variety of conditions may frustrate recognition absente a

representation election. One of the latter (under cartain clrcumstances) is

- an employer petition [see R.C, 4117.05(A){(2) and R.C. 4117.07¢A)(2V).

This option and other impediments to voluntary recognition listed in the

“statute [R.C. 4117,05(A)(b)(1) = (iv)] are not conjoined, Thus, the election

option i3 separate and the plain language of the statute describes the process
get in motion when an employer petitions for an election following a request
for recognition as exclusive representative. First, there is an investigation
"of the petition" by the Board. If the results of the investigation will
support a "reasonable cause to believe that a question of representation
exists'", the Board must provide for am “appropriate hearing on due notice to
the parties.," After that if cthe Board finds "upon the record of a hearing”
that “a queation of rvepresentation exfsts", it must direct an election and

- certify the results.

\
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Accordingly, the flest question {s '"what will support reasonable cause to
believe a representatian question axiggs." The employer’s pecition: alone
unless clearly frivolous, will support reasonable cauf at the investigatlon
stage and compel a hearing on the merits of the question. At very least, with
events in this posture, certification of the claiming union is blocked pending
the taklag of evidence at the hearing and decision on the mecits. At the
hearing the -peti.t‘.loning employer has the burden of proving the existence of a
tepresentatton {gsuye by 8 preponderance of the evidence. Assuming that the
requisite proofs arve made, the poard will order an election and cartify the
results.

A major question arises what to do Lf the employer's proof tails? This
could occur if {t adduces no proofs at all; falls to ghow that substantial
questions exist respecting the appropriaten s of the unit of introduces no
evidence toO demonstrate that the basis of tne unton claim for majoricy status
is without: foundation- This rcecital of evidential flaws wmay not exhaust the
posslbillnles. However, they serve to illustrate the poial rhat a failure of
proof confronts the Board with the necessity of declding whether under the
clrcunstances it must certify the union without an election. In effect the
question {5 whether the empl.oyer's fallure tO prove that a bona fide
reptesentauon ques:ton exists 1s the same in legal com:emplation under R.C.
4117.05 and .07 as a failure to challenge the anlon’s majority status at alt?

The Board may, in an appr'opriate cage, have to answer that question.
However, that question {s not here. For the hearing evidence was mot directed,
at the representation i{ssue. This was so becausé policy was not clear. The
prevailing asgumotion DY the agency and the employer wa3l that simple filing
for amn election was gufflcient O determine that 2 tep'cesentation issue was
ptesented. what has been gajd demonstvates that this is not the case. Thus,
under these clrcumstances, it would be uwnfalr to charge the employer with a
failure to meet {rs burden of proof. .

Ynder these conditions, 2 further heacing 18 directed on the single
questlon, “Does a representation yssue exist? -

oNncur . -~

DAY, Chairman; SHEEHAN, yice~Chaltman, and FIX, Roatd }}e_mb
\

TECK G, DAY, CHALRMAN
t

1 hecrehy certify that this document wus filed and a copy served upon each

ot
party on thls 8’ day of Yl , 1984, .-
By e
! KENNETH W. BARRETT y
EXECUTIVE DIRECTOR 6 ;e
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