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STATE OF OIIIO 

EMPLOYMEIIT RELATIONS BOARD 

Ohio Association of Public School Employees, 

Petitioner • 
v. 

Northwest Local School District Board of Education, CASE NO, 84•RC·04•0137 

Reapondent OPINION 

* * • * • 
DAY, Chairman: 

This is a representation case in which the only issue is whether the unit 
sought by the Petitioner, Ohio Association of Public School Employees (OAPSE), is an appropriate unit for collective bargaining under R.C. 4117,06(8). That 
unit is: 

"Transportation Uepartnu'itnt.u !aaployees inelu~ed: Bus drivers and mechanics; excluded: Supervisors managerial confidential -pro.£ e~s ional employ~es. 
For reasons adduced and a. representation November , 1984, at R_epresentation. 

found to i· 
the 26t. 

by "1ii'' .. 

below, the proposed unit is election is ordered for 
t.i~~~:es and sites d.ecerminad 

r. 

•opropriate 
day of 

actor of 

For the first time since the effective date of R.C. 4117, the State 
Employment Relations Board (SERB) ia asked to determine a unit appropriate in 
• dispu~ed context• tn this sense the issue is one of first 1mprea•1on. SERB 
is writing on a clean slate. Its formulations will be for now and for the 
future subjeet to change when, and if, new faces require new considerations.~ 

the General Asse111bly has set conatder tn "nit datenu1nat1ona. tel'111SI 

n. 
down specific elements it is SERB' e duty to But these element• are bedded in ge)leral 

The Boar~ shall deter111ine the appropriateness of each bargaining unit and shall consider among other relevant factor~;; the desires of the employees. the colliltunlty of interest; wages, hours, and other working conditions of ·the ·public e111ployees; the effect of ove .. fragmentation; the efficiency of operations of tho public employer; the adm1Alatratlve structure of the public employer; and the history of collective barsaining. R,C, 4117.06(8) 



•' 

,·,1 

• • 
STATE OF OHIO 

STATE EMPLOYMENT RELATIONS BOARD 

Ohio Association of Public School Employees, 

Petitioner • 

v. 

Northwest Local School District Board of Education, CASE NO. 84-RC-04-0137 

Respondent OPINION . 

• • • * * 
DAY, Chatman: 

This is a representation case in which the only issue is whether the unit sought by tne Petitioner, Ohio Association of Public School E~ployees (OAPSE), is an appropriate unit for collective bargaining under R,C. 4117.06(B). That unit is; 

11Transportat1on Department." Employees inclueed: Bus drivers and mechanics; excluded: Supervisors managerial confidential pro.fes.sional employ~ea. 

For reasons adduced 
and a. representation November , 1984, at 
~presentation. 

below, the proposed unit 1s election is ordered for times and sites determined 

found to i·· 
the 26t. 

by ""'t"iie"" " 

•oproprlate 
day of 

ector of 

I. 
For the first time since the effective date of R.C. 4117, the State Employment Relations Board (SERB) is asked to determine a unit appropriate in a disputed context. In this sense the issue is one of first impresaion. SERB 

is writing on a clean slate. Ita formulations will be for now and for the 
future subject to change when, and if, new facts require new considerations.~ 

II. 

The General Assembly has set down specific elements it is SERB's duty to eonsider in unit determinations. But these element II are bedded in ge11eral 
tetras: 

The Board shall detetmlne the appropriateness of each bargaining unit and shall consider among other r•levant factors: the desires of the employees, the conam.unity of tnteteat; wages, hours, and other working condltiona of 'the: ·public employees; the effect of over-fragmentation; the efficiency of operation• of the public employer; the administrative atruc:ture of the public employer; and the history of collective bargaining. R.C. 4117,06(8) .r , 

'r ... , 
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While the statutory mandate includes particular factors wllich nautt ("shall. • : 
be") taken Lnto account, the Board is not tightly limited. The statutory 
requirements are general directions to SERB. The internal content of the _ 
generalization is for it to decide. Moreover, the statutory requirements are 
not a total circumscription, For they are to be considered "am'\ng other. 
relevant factQrs", Thus, R.C. 4117.06(8) ia not a corset but a guide, · 

rrr. 

The desires of the employees in this case are evidenced, at least in part, 
by the -fact that the preliminary investigation of OAPSE's allegations of 
interest [see R.C. 4117 .. 07(A)(l)J resulted in a determination of "reasonable 
cause to believe that a que!ltion of representation" existed and a consequent 
hearing. Of course, the finding that a representation question exists ls not 
eonclusive. If it were, no hearing would be necessary. 

Treating the "desires of e111ployees" factor as the equivalent of "extent of 
orgc:.nization11 

,
3 that factor is not determinative per ae, but an _element fpr 

consideration. A hearing was ordered. in the present case after lnveatisa-. 
tion. This suggests that at least thirty percent of the unit sought had 
evinced 4an interest in representation. The hearing officers finding of fact 
No. 19 indicates that only transportation employeea · have shown 11any 
significant interest in unionizing". And representation is sought for the bus 
drivers and ~echanics only. Thus, the confinement of the representation claim 
to employees falling vlthin transportation and the related categories linked 
with a showing of interest in a unit composed only of bua drivers and 
mechanics is a measure of the appropriateness of the unit petitioner seeks. 
But it is not a singular and final measure. Other factors must be weighed. 

1 

2 

3 

4 

None of the 11shall nots 11 for unit 
4117,06(0) are relevant here, 

.. 
determinations ~et out in R.C. 

The allegation of interest had to claim ti"iat at least 30 percent of the 
employees in an appropriate unit had an inte~est in collective bargaining 
[see R.c. 4117.07(A)(1)J, 

See NLRB v. Metropolitan Life Insurance Company (1965) 380 U.S. 438, 
441-422 where it was held that 29 U.S.C, Sec. 159(C) did not prohibit 
consideration of the extent of organization in determining the unit 
appropriate. What the section did preclude was the making of the extent 
of organization the "controlling factor". 

Findings of fact will be designated by "PF" followed by the relevant numeral. 
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IV. 

~he facts found by the hearing officer4 (see especially FF 8, II, 12, 14, 

and IS) ••tabUs!\ a strong set of co111111on characteristics tn the bus drive.rs 

and the ~echanics classifications. 
Roth job elasstfir.atlona are primarily concerned with transportation and 

report to the Assistants for transportation Services end the transportation 

SuperV"1aor. The mec.hanic:s oc:castonally share. some bus dt"iving duties vith 

those employees who drive e><clusively (FF 14; FF 18). Bus drivers and 

mechanics wor-k out of the same garagf. (FF 11); mf''"'lbe:ra of neither 

classification mingle witn ot~er n~n-teaching employees (FF 17); both 

categories are subject to the initial di•c1plinary jurisdiction of the 

h..lSiatants .for Transportation Ser-vices (FF 9); both must have a valid Ohio 

Chaffeurs license and a cur~ent annual bus driver ltcen~e issued by the Board 

of Education; both must <:otnplete an 18-hour training course and a first aid 

course and receive a eertificate of completion; both must be famil:l.a'C wir:h 

with Ohio Pupil Transportation Laws and 'ogulations (FF 15); and both receive 

hourly wages ('FF 5). These shared C<"·lditions at·gu~ for a ~'community of 

interest." And it is some reflectivn of a perceived eomm.unity ._of inter~tst 

that only tt'anspottl't1oa~· ecaployees :hava shown ,...!~a7.·:. •ignificaut·· 1nte~••C. ·.in· 

unionizing" (FF 19) and at:~ ptoc.eedia&. through & ai_ngle union represe_nt~tiVth There are some differences between the tems ani conditions of employment 

for bua drivara and mechanics. For example, bus drivers work ten-month 

schedules, mechanics twelve. This difference results in mechanics receiving 

vacation leave while bus drivers receive none (FF 5),. Bus dt1vete must pass 

an annual physic&l examination to uinta1n cartification but the findings of 

fact clo not specify whether the mechanics must. Howe-ver, it is e.;. ear chat · 

they "c.ould be asked" to take pbyaic.•l exams (FF 16).. Bus drivers are 

required by state law to attand safety 11eet!ngs. The f1ndinga of fact 

indicate that safety meeting attendance 1• not compulsory for oth~r employees 

bl.tt it is not clear from the findings whether the n!.Cchanir:a who occasionally 

drive are exempted from attendance (FF 16). 
~ 

Bus drivers are rot co~pensated for time at safety meetings, for bus 

1nspeet1on and for vehicle cleaning at the end of the school year (FF 17) and 

are not co~penaated for school intermissions~ This non-pa~nt character1st1~ 

is shared with ottler employees who neither teach nor drive buses nor perform 

duties that are ancillary to driving buses (FF 17), On balance the aggregation of factors indicating similarities telling for 

community of interest between bus drivers and mechanicd fa~ outweighs in both 

numbers and importa.nca those workplace eharac:terlsti<:.s which either Ot' both 

cl4ae1f1cat1ona hold ln co~mon ~ith other non-teaching petsonnel. This 

imbalanc~ of commonal1t1ea contrasts starkly with the obvious relationship the 

mechanics• work bears to the bus dtiving tasK. 
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v. 

llageo, hours and other worl<.lng conditions in the school district display 
many variations in the non-teaching classifications. The atgnificane 
determinant of differences appears to be primarily related to whether. 
employees in a classification work only when school is in session or year 
round. Bus drivers work when school is in session. Mechanics work year 
round. If employees (e.g., bus drivers and cooks, FF 17) do not work at the 
various school intermissions, benefits (e.g., vacations, FF· 5) are not 
available to them and thus are less than those accruing to employees whose 
employment is for tll:•elve months (see FF 5 and 17). It is not pluperfectly 
dear from FF 4, but the implication is there, that other fringe benefits 
apply equally to all full-t1.me non-teaching employees (FF 4) and pro rata to 
part-ti~e employees. Bus drivers are the only wo~kers who are assigned split 
~hifts (FF 1)) and are paid on the basis of the time necessary to complete an 
assigned task. For them work time is calcul~ed from an estimate of the tiA~ 
necessary to compl~te assigned routes (FF 13). 

If employees happen to be paid under the same scheme of remuneration. that 
may be a significant fae.tor in a unit determination because the sameness 
suggests that . the .reasoqa .. for identical ·treatment ·stem .from a nexus~· in- ·ao•e · . .,. 
degree or kind between the· respective .. Job a. This condition may tell for. t.he 
appropriatenesS of including comparably compensated employees in the same 
unit. On the other hand, logic does not compel a single conclusion frol!l the 
fact of identical pay arrangements. For sameness in compensation may argue 
for or against unit inclusion depEnding on the total factual situation, 
especially job content. On the other hand, it may be that a work function ia 
different enough to justify a difference in pay or benefits even though jobs 
are closely related in a production object! ve warranting unit inclusion. or· 
it may be that the facts will 1iaclose that difference& in recompenae reflect 
job functions alien to one another. In this circumstance a differe~ce in pay 
1uggesta a disparity in function or interest warranting exclusion. Thus pay 
alone, or in conjunction with other elements, may commend, even demand, a 
particular determination of unit appropriate. In fine, an appropriate unit 
det~mination require& a finding based on a totality of relevant fae.ts dbd 
these may vary in implications and from ~ase to case. 

In the present case the characteristics of bus Jrlving and bus 
maintenance are so related, and so speeial, in contrast to other ·s<".hool 
district job functions, that a case is made justifying a separate unit 
appropriate for bus drivers and mechanics. Differences in terms and 
conditions which argue against community of interest are present but not 
compelling. 

Driving time unrelated to route driving is paid separately. .ion-route 
drivers are volunteers. Their extra time iL not included in c4l~ulationa 
of overtime. Mechan1cs occasionally drive so called 11athh.tlc runs" (FF 14). 

•. 
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VI. 

Among the key words in the statutory admonitions ore theoe: "(To) consider·­
the effect of over-fragmentation". It 1a clear in this cue that a separate 
unit for bua dril•era and mechanics will include a considerable nwaber but far 
lese than all the non-teaching employees of the school district. However, any· finding of 110Ver-fragmentat1.on'' at this juncture would be conjectural. For 
the finding of an appropriate unit on the facta here does not provide an 
ineluctable basis for an "over-fragmentatJrnn conclusion. All that is clear 
presently is that if this unit is found appropriate and other unita are 
approved later. there will be more than one. How many more, if any, and 
whether more would constitute over-fragmentation, are pure conjecture. 
Guessing does not, and will not, provide a sufficient foundation for a 
frag~entatiGn judgment. 

VII, 
The...-e is no development in the finding of facts, nor any suggestion of 

fact in the exceptions to the recouwendations • that justifies a. conc1ut1on 
that the .. efficiency . o~ ; the employera .. -operations -will . ··.!)e; .. affected· ·.by-. 
collectively bargaining with the employees in the proposed . unit. 
Determination of effects in the absence of evidence cannot be justified. The same conclusion applies to the consideration of the administrative 
etructure of the employer. There ia an evidential hiatus. Nothing in the 
facts indicates that the administrative structure of the employer will be 
affected at all. The paucity of facts provides no guidanca to decision. 
Moreover, when a party which could coGli!Ulnd evidence does not adduce it, the 
conclusion is warranted that the evidence does not exist or would tell against 
the party in control. 

The final consideration, mandated by statute -- the history of collective 
ltargaining - cannot be a factor here because this is the first bargainiq 
effort i~ the district affecting non-teaching personnel. Of course, it w~uld 
be absurd • in the light of the statutory object! ves, to eonclude that the 
absence of a histOry of bargaining counts against the establishment of a 
petitioner's request. 

The evidence has developed no other factor or factors that bear upon the 
propriety of the unit sought. 

VIII. 

The unit proposed 1n this case is found to be appropriate. An election in 
that unit is ordered under the procedural conditions providad in the <>rder 
which this opinion accompanies. 
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DAY, Cbatma11; SHEEHAN, Vi'le-Cbairman; and FIX, Board Member, conclir. 
·. : .. , 

; . ' ' :·?~.~.· 
··: - . ... ·;·.:,.··, 

l :'.~::::~::~;i 
--""J"'A"'CK,;...,G,.;,...,DA"'Y::-,-::C:.HA-i-:t"'RiiAN"'."".i;'-· .. -.'".,i<~t-}-."',.:\t·~ ·. '.'~u: 

'" .. 
.)' 

' . ' ~ ·' 
1 hereby certify that this document was filed &nd a copy served up~n. ~~chY. 

'· 

.. party on this ....,---- day of --------• 1984, 

Byr_~~~~~~==~-------
KENNETH w. BARRETT 
EXECUTIVE DIRECTOR 

r 
": • :...~ . ~ ••• t •.• •• .. • . ;;..'. 
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