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STATE OF OHIO 
STATE EMPLOYMENT RELATIONS BOARD 

In the "otter of 

South ~uelid•Lyndhurst City 
School District Board of ~ducation Case No. 84-us~o9-1930 

v. 

Ohio Association of Professional 
School Employee>, Chapter No. 110 

Day'· Chai'rman: 

OPINION 

• • • 

A~c~rding to the Ohio statutes, when a strike occurs, the employe\ May 
request the State EmploY.!ent Relations Board (SERB or Board) to determine 
whether it is authorited • The Boa~d must act on the request and render 
its decision within seventy-two hours2. 

in. thia case·~ strike··~.·. eonceded: -·Tli; request 'fo~~a de"teimliui't'ton' 

was received by SERB at 4:49 p.m. on Tuesday, Septellber 18, 1984. The 
Board summoned the parties to a hearing held on September 19, 1984. At 
1130 p.m. on Thursday, Sept~11ber 20, 1984 the Board met its statutory 
obligot1on. It found the otrike to b~ unauthorized and notified the 
parties. 

I 

The atrike givin& rise to these proceedings terminated 

September 20, 1984. Nev~rtheleoo, the reach of the principle 
makes this a propitious occasion for an opinion, 

some t 1me on 
in thia caoo 

The rationale of decision might never be established U a narrow 

mootneas doctrine Pore applied. And the justification for an explication of 
a decision is still present when it is probable that tho issue o• issues in 
question may arise again and again in future cases even though the 

immediate eontroversy ia in total re~1se1on3. 

2'Id. 

3'see Nebraska Press Aosn. v Stuart (1~76)427 u.s. 539, 546~547. 
· The moot ness tho'Orrappfied by the Supre11e Court of the United 

States in ~ tn a review- context is apposite with eq\141 force in 

the Circumstances of tha present case. 
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II 

The str1ke notice i.n this case was dated August 22, 1984. An in~ent 
to strike in ten days was indica~ed in a general ~eclaration without 
explicit reference to time and rtate. In point of fact the strike did not 
begin until September 12, 19&4. No additional notice was given. And the 
parties did n~t agree on an extension. 

These circumstanc~s s~ggest G n~her of questions. However, the basic 
issue - whether the strike was authorized under the statute - can be 
resolved by dt..:iston on a single relatively tlarrow questiota. That question 
is the legal &efficiency of the strike r.otice. 

III 

Sufftcleney implicates two sections of the statute. These are R.C. 
4117.14(0)(2)4 and R,C. 4117.ll(B)(8)5, Given the ;.ropooition that pl.:.ln 
'ltec..ning in a statute does not require interpretation. when that plainness 
is at war with statutory objectives, one may look to other sections of the 
law ~o assess legisl3tive intent. Here the 11 plainne.:iS11 abs:racted from 
R.C, 4117.14(0)(2) is so blandly general •.hat plainne.ss disappears, And, 
unless it is assumed that the legislature intenried th~ strike notice not to 
advise but rather was designed to allow surprise tiii.Ct.ics, t.he notion that 
R..C. 4117.14(0)(2) is nplainn must be abandoned. Do any other sections of 
the enactment inform the generality of R.C. 4117 .. 14(0)(2)1 One does. And 
that one ia R.C. 4117,11(B)(8), 

_There it ia s!!t. _down_ t~~E.?!:-~.;~~!11~:- and ~otn~ other job ac.ti.ona ,a~e 
unauthorited without a notiCe· ·apeeifyfiig the "date and time" the action 
will commence. These specificity standards applied to R.C. 4117 .14(0)(2) 
make the notice more comprel)ensible as a communication and comports more 
logically with the rational ob.1ect1ves of the statute. Those objectives 
clearly are collective bargaining, peaceful labor relations in the public 
sector and strikes only as a last resort. And then in circumstances 
liruited :ln. a manner designed to take account of the public em-ployer~" 
public responsibilities 6. 

4 •R,C. 4117.14(0)(2), Public employees other than those Usted in 
division (D)(l) of this section have the right to stcike under 
Chapter 4tl7. of the Revised Code provided that the employee 
organlzation representing the employees has given a ten-day prior 
written notice of an intent to strike to the publi~ employer and to 
the board; however, the board, at its discret.ion, may attempt 
mediati:·n at any time. 

5 •a.c. 4111.ll(B)It is an unfair labor pr~ctice for an employee 
organizAtion ••• to: (8 )Engagl. in any pickE>;cing, striking, or other 
concerted refusal to work without giving written notice to the 
public employer and to the State Employment Relations Board not less 
than ten days prior to the action. The notice shall state the date 
and time that the action will commence and, once the notice is 
given, the parties may extend it by the written agreement of both. 

6 •The public employers' public obligation was clearly on the 
legislative mind. Why elso the prohibition of lockouts [R.C. 
4117~11(A)(7)] coupled with • conditional right to strike! 
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, Accordingly, the two sections under 
together and appJ ted t u the notice given. 
notice inadequate for lack of a specification 

• 
discussion have been read 
This application makes the 

of date and time. 

The strike is unauthorized because of the faulty notice. 

IV 

The determ1nnt1on that a st~ike is not authorized quickens access to 
sanctions of a very severe nature7. Since this is so, the burden of proof 
~lea With the proponent employer and the quantum of pr~of is'by clear and 
convincing evidence. 

On the facts in this case both the burden and standard of proof have 
been met. 

SHEEHAN, Vice-Chairman; and FIX, Board Member,: concur. 

7• R.C. 4117.23(B). 
(B') If the board detemines that the str!.ke is not authorized then 

the public employer: 

(1) MAy remove or suapend those e•ployees who one day after 
notification by the public employer of the board decision that a 

strike is not authorized cO!ltinue to engage in t~f: nonauthorized 

strike; and .. . .f 
.• • .-.~: .•• •"l.'f''•_~oo:- ..... ~-: .-- .. •.· .... · ·' .• 

(2) If the eJ~ployee ia appointed or reappointed, employed, or 
reemployed, aa a public employee, within the oame appointing 
authority, may impose the following conditions: 

(a) The employee' a compensation shall in no event exceed that 
reeeived by him immediately prior to the time of the violation. 

(b) The emvloyee's compensation is not increased until after tbc 
expiration of one year from the appointment ur reappointment, 
employment, or ree~ployment. 

(3) Shall deduct from each striking employee's wages, if the board 
also determines that the public employer did not provoke' the._ 
strike, the equivalerit of two days' wages for each dl\y the employee 
remains on etrike commencing one day after receiving the notice 
called for in division (B)(l) of this section. The employer shall 
give the employee credit for wages not paid after that point in 

time due to the employee's absence from his place of employment 
because ha is on strike. 

Any penalty that is i~poeed ~pan the employee, except for the 
penalty imposed under divioion (B)(J) of this oeetion, may be 
appealed to the board. The board may modify. suspend, or reverse 
the pen a 1 ty imposed by the public e•ployer, 1f the board doee not 
Hnd"ehat tl:e penalties are appropriate to the altuation; l:'he 
imposition of a pen~lty ie appealable to the court. 
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