STATE OF OHIO
STATE EMPLOYMENT RELATIONS BOARD

In the Matter of

South Zuclid-Lyndhurst City
School District Board of Education Case No. 84-U$-09-1930

Ve OPINION

Ohio Assoclation of Professional
School Employees, Chapter No. 110

Day, Chairman:

According to the Ohio statutes, when a strike occurs, the eoployey may
request the State Employifnt Relations Board (SERB or Board) to determine
whether it is authorized”, The Board must act on the request and render
1ts decision within seventy=-two hours?.
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In this casa a strike is conceded. The ré&uest for'a derevmlndtion

wag rveceived by SERE at 4:49 p.m. on Tyesday, September 18, 1984, The
Board summoned the parties to a hearing held on September 19, 1984, At
1:30 p.m. on Thuraday, September 20, 1984 the Board met 1its statutory
obligation. It found the strike to be unauthorized and notified the
parties.

The strike giving rise to these proceedings terminated somectime on
September 20, 1984. Nevarthelees, the reach of the principle in this case
makes this a propitlous occasion fer an opinion. -

The rationale of decisfon might never be established if a narrow
mootness doctrine vere applied. And the justification for an explication of
a decision is still present when it is probable that the issue or issues im
question may arise again and again in future cases even though the
imnnediate controversy is in total remission~.

e, 4117.23(A)

2.4,

?'See Nebrasks Press Assn. v Stuart (1576)427 U.S. 539, 546-547.
The mootness theory applied by the Supreme Court of the United
States in Stvart in a review context 1s apposite with equal force in
the dircumstances of the present case.
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I1

The strike notice in this case was dated August 22, 1984, An intent
to strike in ten days was indicaied in a general declaration without
explicit reference to time and date. In point of fact the strike did not
begin until September 12, 1964. No additfonal notlce was given. And the
parties did not agree on an extension.

These circumstances suggest 4 oucbar of questions., Howevar, the basic
issue — whether the strike was authorized under the atatute —— can be
vesolved by decision on a single relatively aarrow questiou. That question
is the legal sufficiency of the strike rotice, o

II1

Sufficiency {mplicates two pections of the statute. These are R.C.
4117.14(D)(2) % ‘and R.C. 4117.11(B)(8)3. Civen the nroporition that plaln
Teaning in a statute dees not require interpretation, when that plainuess
is at war with statutory objectives, one may look to other sections of the
law to agsess legislative intent., Here the "plainness" abs-racted from
R.C. 4117.14(D){2) is so blandly general *hat plainness disappears, And,
unless it is assumed that the legislature Intended the strike notice not to
advise but rather was designed to allow surprise tactics, the notion that
R.Ce 4117.14(D}(2) is "plain" must be abandoned. Do any other sections of
the enactment inform the gemerality of R.C. 4117.14(D)(2}? One does. And
that one is R.C. 4117.11(B}(8).

There it 1s set down thag "ggtiking" and some othsr job gctions are LT

unauthorized without a notice apecifyf*g the "date and time" the action
will commence. These specificity standards applied to R.C. 41I7.14(D)(2)
make the notice more comprehensible as a communication and comports more
logically with the raticnal objectives of the gtatute, Those objectives
elearly are collective bargaining, peaceful labor relations in the public
sector and strikes only as a last resort. And then in circumstances
linited in a wanner designed to take account of the public enployers’
public responsibilitiesV,

4'R.C. 4117.14(D){2). Public employees other than those listed in

division (D){1l) of this section have the right to stcike under
Chapter 4117, of the Revised Code provided that the employee
organization representing the employees has given a ten-day prior
written notice of an Lintent to strike to the public eoployer and to
the board; however, the board, at its discretion, may attempt
mediati-n at any time.

5'R.C. 4117.11(B)It 1s an unfair labor practice for an employee
organlzation...to:(B)Engage in any pickecing, striking, or other
concerted refusal to work without giving written notice to the
public employer and to the State Employment Relations Board not less
than ten days prior to the action. The notice shall gtate the date
and time that the action will commence and, once the notlce is
given, the parties may extend it by the written agreement of both.

6'The public employers’ public obligation was clearly on the

legislative mind. Why else the prohibition of lockouts [R.C.
4117111{A)(7)] coupled with a condictonal right to strike?
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~ Accordingly, the two aections under discussion have been read
together and applied to the notlce given. This application makes the
notice inadequate For lack of a specification of date and time.

The strike is unauthorized because of the faulty mnotice.

v

The detevminntion that a strike is not authorized quickens access to
sanctions of a vary severe aature?. Since this is so, the burden of proof
lies with the proponent employer and the quantum of proof 1s by clear and
convincing evidence. -

On the facts in this case both the burden and standard of proof have
been met.

SHEEHAN, Vice-Chairman; and FIX, Board Member,.concur.
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R.C. 4117.23(B). .
(B) 1f the board determines that the strike is not authorized then
the public employer:

(1) May remove or suspend thosaz employees who one day after
notification by the public employer of the board decislion that a
strike 1s not authorized coatinue to engage fin the nonauthorized

. strike; and = . .. - I 4
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(2) TIf the employee 18 appointed or reappoiﬁteﬁ, enployed, ot
reemployed, as a public employee, within the same appointing
authority, may {icpose the following counditlons:

{8} The employee’s compensation shall in no event exceed that
teceived by him immediately prior to the time of the violatien.

{b) The employece’s compensation is not increased until after the
expiration of one year from the appolntment ur reappointment,
employment, or reemployment.

(3) Shall deduct from each striking employee’s wages, if the board
also determines that the public employer did not provoke’ the®
strike, the equivalent of two days” wages [or each day the employee
remains on gtrike commencing one day efter receiving the notice
called for in division (B){1) of this section. The employer shall
give the employee credit for wages not paid after that point in
time due to the employee's absence from his place of employment
because he is on strike.

Any penalty that is imposed upon the employee, except for the
penalty imposed under division (B)(3) of this section, may be
appealed to the board. The board may modify, suspend, or reverse
the penalty faposed by the public employer, 1f the board doess not
find-that thke penalties are appropriate to che situation; the
tmposition of a penalty is appealable to the court,
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