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r?;In the Hatter of

John Bowlea, et al..

e

" Gharging Parties,’

Anerican Federation of State,

County and Municipsl Euployees,

Ohlo Counc11 8, Local 1543,

this :ype ot proceeding.

The chl:ging Parties have failed to state a claim that Lis actionable in
The Board finds that there 1s no probable cause for

.m‘iL wet

bhnrged Party.
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CASE NO:

84-0U-~04-0736
84~UU-04-0677
84~UU-04-0739
84~LU-04-0675
84-UU~04-0732
84-UU-04-0882
84-UU-05-1250

84-UU-05-0951

"84-Uy-04-0671
84-1U-04-0916
84-UU-04-0904
84-~UU-04~0754
84-UU-04-0741
84=UU-07-1614

. 84=DU=0T=1615

84-UU~07-1619
84-Uy-07~1612
84-UU-07-1616
84-0U-07-1600
84~UU-07~1527

ORDER

v

. B4=Uu=04-0783
Consolidated With Case Kos* o
_B4-UU-04-0679 . .
B4-UU-04=-0758 = 0.

-

84-UU~04-0670
84-UU-04-0883 . -

B4-U-04~0788
84-UU-04-0738 .

84-UU~04~0737
84~UU-04-0734
84-yU-04-0735
B4=UU-04-0779
84-UU-04~0731
84-U0-05-0936
84-Uy-07-1620
84-Uy-07-1610

84~-yu~07-1618 .

84-UU~07-1613
84-UU-07-1617
84-U0-07-1611
84-UYU-07-1569
84-U0-07~1524

'!ifo:A'Chairnan Day and Board Member Fix; August 28, 1984,
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STATE EMPLOYMENT RELATIONS BOARD

T 'the- Matter of

. J&hi\_,‘lowies, g_t_:_g__;' .

Charging Parties, CASE NG: 84-UU-04-0783 .. .

6py.JCha;rnln:
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B)Y(1) and (6)

Consolidated With Cage. Noss - FEE R
B4-~UU-04-0736 84-UU-QQ-Q679, St
84-UU-04-0677 84-UU-04-0755 - .
84-Uy-04-0739 84~UU~04-0670 -, . - -

- B4=UU~04-0675 84~UU-04-0885 . - .

. T 84~UU-04-0732 84-UU-04-0788 "
Ve . 84=UU~04-0882 84-UU-04-0738 -

. 84-Uy-05-1250 84-0U-04-0737 '
84~UU-05-0951 84~UU-04~0734.
84-UU-04-0671 84~-yU-04~073%

" 84-UU-04-0916 84~Uy-04-0779

' L o 84~UU-G4~0904 84~UU=-04=073)
" Anerican Federation of State, 84~UU-04-0754 84~UU-05-0936

. County and Municipal Employees, " 84~UU-04-0741 ‘84-UU-07-1620 -
1. Ohfo Council 8, Local 1543, 84-Py-07-1614 84~UU~07-1610

' : - : 84-UU-07-1615 84~-UU-07~1618 2
. Charged Party. 84-UU-07-1619 84-UU~07-~1613 .
' , 84~UU-07~1612 84-UU-07-1617
34-0u-07~1616 84-3U~07-1611
§4~UU-07-1600 B4-Uu-07-1569
84~UU-07~1527 84-Uy-07-1524
' QPINION

RS fdrﬁi-onp cases are consolidated for this disposition. All favolve the
. . Same generi{c issye — attacks upon the rebate process of R.C. 4117.09(C)
j:_by.ﬁay of unfair labor practice charges under R.C. 4117,11(

oo begag, 41074000

ff: . (1) "It is an unfair labor
. 7 agents, Or ropresentatives or public employees to;

wo .- (1) Restrain or coerce enmploy
. guacanteed in Chapter 4117. of the Revised Code.
~..impaly the right of an employes
-vespegt tn the acquisition or retention of membevship therein,
in. the ‘selection of his representative f
bargaining or the sdjustwent of grievances,

PRI ) ‘

organizatfion to prescribe its

LA 2 |

practice for an employee organization,  its

e8s Iin the exercise of the rights
This division doss not
own rules wich
or an smployer
9r the purposs of collective

r



-f_One oc the other of two local unions are Lnvoived in each case. 'Thess sie
Local 1543 and 243, Ohio Council 8, the American Federation of Stdte, Zounty
and Municipal Employees (AFSCME). : ‘ .

The typicality of the charges and sameness, of supporting thecries: nuka
possible o decisfon disposing 6f all the cases in a single opinfon. The case
‘brought by John Bowl=s ("Bowles" or "charging party') is chonen as the
representative cise.

For reasons adduced below none of the charges is founded on sutficlent =
facta to raise ptobable cause, No couplaints will issue., The charges are °

disaissed.

L

Bowles’ charge was filed on April 24, 1984, He slleges duas deductions -

buginning April 7, 1984 by Local 1543, He also alleges expenditures by AFSCME
for political, social and ideological aims which are not his. Bowles says
that the unton expenditures constitute a breach of its fiducliary duty to
represent all eaployeses in the bargaining unit fairly. In addition, he
contendl that the falr representation obligation is debased by a "biased" and
"non-neutral” cebate system. And he dentes sufficient notica of the rabate
system from Local 1543, Finally, he attacks the constitutionality of the
"fair share" provisions of the statute?, . :
He lodged objectfons to the dues deductions with various representativas
of his employer, the City of Cincinnati, Department of Water Works (City) and
asserts that he filed a "letter of objections” with the President of Local
1543. He doss not give the date of that letter:

A menorandum in support of the charges presents constitutional arguments
to buttress the claims made in the charging document and adds another claimed
flsw to fault the process -~ that is, the failure to deteraine the
appropriate rebate before making the dues deduction.

Il
-

The constitutional objeqtions invite the Board to lesue a death notice
for part of the responsibility placed upon it by the Ohioc Legialature. Even
1f otherwise authorized (which Lt {s not) the Roard declines to even consider
" the invication because a sufficlent basis for di{sposition is available

2.8.¢. 4417,09(C)
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© . without reaching the constitutional clafmel. . “The "sufficient .basle" here s ~ 4.
"+ " Procedural and obviates the necessity for decidting cny laimed lssue except -
< . whether the chacging party has alleged facts sufficient to Support probable . .
" cause for Lssuing a complatnt for violations of R.C, 4L17(B)(1) and (6),
‘ReCy 4117,09(C) provides a particular procedure for determining rebates. N
of union dues when a union expends woney ion political, social or ideclogical .y
., ¢ causes which the dues payor opposes. Upon timely demand, the payor may have .
recourse to an internal rebate proceas to be provided by the unica putsuant to
statutory coamand. :

The charging party has not demonstrated that he has followed any union -
¥ _PpTocess for a rebate reme¢dy. Neither has he provided evidence that na
.+, - Ainternal unfon procedure exists or, 1f in existence, has operated in a fashion
to arbitrarily or capriciously discriminare against him. Consequently, thera .
18 no factual basis for raaching the rebate claim even .vare it procedurally J
proper, - o

] Perhaps it is conceivable that a factually and procedurally effective

' tebate clais would alse support a charge of union unfair labor practice
{unfatr representation R,C, 4117.01(B)(1) and (63). But In no event will
rebate wunfairness coustitute & per se violation of the duty of fafr
Yepresentation, If a complaint {s to 1ssus, -based on claimed unfair labor

practices, facts have to be adduced to support the charge.

3.0nt0 courts (and therefore, obviously, Ohio administrative tribunale)
presuns a rsgularly enacted statute to be constitutional and will not declard
a leginlative act unconstitutionil un)ess it Appears so bayond a reasonable
doubt, State ex rel, Dickaan v, Defenbacher (1955) 164 Ohio Sc. 142, 147-149;
#ny doubt {s resolved In favor of vail ity, id, Moreover, constitutional
issues are avotded {f other avenues of dtsposition are available, Machinises
Ve Btreet (1960) 367 U.S. 740, 749,

It scens likely thet Ohio and federal constitucional doctrines are the
Sase orn the sgency shop. If so, federal cases {lluminate Ohio probabilitias,
Thus whan the Supreme Court of the United States upheld the unton shop in
Reilvew Employees Dept, AFL v, Hanson (1956) 35! U.§, 225, 233-234, 100 L. od.

N g?euuﬂuly, the Jesser union security provided by the agency shop was
- #ustalned, This conclusfon (s reinforced by the clear implication of the
Tecent decteion {n Ellls v. Railvay, Clerks’, (1984) u.s, ¢ 80 L.
Ed, 20, 428, 441-447

}
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There is still another ¢ssential which needs emphdais.’ The sctiems: of the
statute envisions separate  .proceedings for the very differént rebate, ‘and, .
unfair practice remedies. The choice of one remedy does not ¥ erang -
by-passing or ignoring - the other unleas, of course, & claimant chooses ‘to
treat one of them &y either a more desirable nltdrnattvi_qr”ono‘nﬂt!j
sugceptible to proof, Such a tactical choice may al{er the nature of the’
requisite evidunce. Tt will not dispense wiih the need for (t. - oy

o«

The charging party has siamply recfited legal prihciplea to aupport:hitv-
cliim of probable cause. This course neither amounts to an evidential showing .
nor ‘substitutes for it. Probable cause has not been dedonstrated.

The charges are dts-luﬁed.

r

Board Member Fix concurs, Vice-Chairman Sheehan absent.
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. BE 1T Haaznv nxsotvgn thls 28¢th. day of August, l98h th-t cho !ollowins
_Unfair. Labor Practice charges,. “hereby éomsolidated for . efffciensy gf:
considhratlon - bé ‘dismissed. tot the Teagons - ‘which will applar in’ thc tdqﬁﬂilt¢

"A, order and opinton. : . . . S
- . . N . - N FL-J{I
John Bow]es, at aI,, v. American Federation of Sta:e, County and thléip
Employees. Dhio Council 8, Local 1543 e e
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| CERTIFICATION

.The State of Ohio, State Employment Relations Board, es:

-1, the undersigned clerk of the State Employment Relaclons Board, hHereb
" certify that the foregoing is (the original/a true copy of the orisin“lg
ovder, rasolution, or miuutes of the State Eaployasnt Relations Boavd as
cntnrﬂd upon the Board‘s journal this date, the ___ day of Auaune, 1984.

W o)\ &,

o
R #3

o S , R e R
$ l2:l.7 o T PR
R N LTy . TN L G0 LR Ry
ﬂ\m&umwﬂxdu2QWaL¢hnu&mhﬂﬂﬁﬂﬁ&mmuamn@ahumat e i




	Page
	Page
	Page
	Page
	Page
	Page

