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CASE NOI S4-litr-04•0783 
Consolidated Wfth Case. Noa1 · · 
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84-UU-D7·1619 84-uu-07~1613 
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OPINION 

!/1. . ..:· 

.· .•. · FortY-one c .. •• are conaoUdated for this disposition. All involve the ealle. garierJ,c: isa11e - attaeka upon the rebate process of R,o. 4117 o09(C) f"" • by. li'ay of 'unfair labor practice charges 11nder Jl,C, 4117 ,11(8)(1) and (6) • 

.. . 
.... , . , ( 8) lt 11 an unfair labor practlce for an e111p1oyee orsanhation, • iU ·: !Jaen~l,. or .repreoentat1vee or publlc e11ployeee tO I 

. . ( 1) .· Restrain or coerce· e11ployeea in the exerche of the r1Jhta auaianteed in Chaptu 4117 • ot the Revteed Code. Tilt. d1vh1on do .. not ·· .. J.pdl;' 'tlie riaht of en e•ployee organhatlon to preecribe ita ovn rulaa 'fith :·t.' raape~t t<> th!f acquloitlon or retention of IIOIIbe~ahLp th.reln, or an e•ployer 
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,, 
.·, . , 
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. , 

· / Ln the. ' .. lection of hie r•preaentaUve for the pur pole . of collect he bnjl4intna or the adjuotllellt o~ 1rtevance,, . '·, . 

. ·. ~;",6)·~ .•. ,.,i:~·.Jddy;,(iPfl''"t; .1:. :i: .. ~.~~::J:t:~:iJ~itrtth~;~s~. ·'•{!,!· ·~·'''"·'~ . , • , . I ,, ' 
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' · · . One or the other of two local· .unions nre involved in each cl!lae. >Th••e •rii 
Local 1543 and 243, Ohio Council 8, the luoerican Federation nf Suite, ·~ounty 
and Municipal Employees (AFSCH£), 

The typicality of the charges and sa•eneu, of aupporting theorlea'· uke 
poaaible ~ decision disposing of all the caael in a ainsle opinion. The case 

· brousht by John Bowl-.a ("Bowles" or "charstna party") h choaen at the 
repretentative c11ae. 

For reasons adduced below 
facta to rain probable cause. 
dl.aalaaed. 

none of the charges is founded on sufflcien~·· 
No cor.plainta will issue. The charge~ are . 

! 
Bowles' charge waa filed on April ~4, 1984, He allegea dues deduction• 

b1iginning April 7, 1984 by Local 1543, He a lao alleges expendlturea by AFSCH! 
for politi":"l, social and ideological aiu which are not his. Bowles aaya 
that the union expenditures constitute a breach of ita fiduciary duty to 
repreaent all employees in the bargaining unit fairly. ln addition, he 
contenda that the fair representation obligation is debated by a "biaae4" and 
"oon-neutral" rebate ayate•• And he cieniea aufficient notice of the rebate 
1ystea fr011 Local 1543. Finally, he attacks the .. conatitutionality of the 
"fair ahara" provisions of the statute 2, . ! 

Be lodged objec.tiona to the dues deductlona with varloua repreaentativea 
of hia e•ployer, the City of Cincinnati, Department of Water Worka (City) and 
aaaerta that he filed a "letter of objections" with the President of Local 
1543. He dooa not give the date of that letter: 

A .. morandua in support of the charges presents conatitutional argument• 
to buttreaa the claims ude ln the charging document and adda s«other clat .. d 
flaw to fault the process -- that is, the failure to determine the 
appropriate rebate before making the dues deduction. 

!! .. 
The conetltutional obje11t1ona invite the Board to luue a d•ath notice 

for part of tho reaponoibility placed upon it by the Qhlo Legialature. Even 
1f otherwlae authorhed (whl•:h lt h not) the r.oard decllnea to even conelder 
the inv1ut1on because a tuflllclent bash for dlapooition 1a available 

2. P..c: 41l7 ,09(C) 
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. :,without reaching the constltutton41 clot•el. ·.:Tile "aufttcie~t b•1!a" lie~~ it . . ;'fi; . •·· ptocedural and obviates the necessity for decldtnr. ~ny /:lat11•d tuue except ,; .. . whether the charging party has alleged facta olufC!clel'lt ·to eupport probable . cause for t .. utng a co11platnt for violations of R.c. 4117( I)( I), '"d (6), .. 
.. .. ,( i.'· 

. R.C. 4117 .09(C) provides • particular procedure for detar~~inins rebecee. " of union due• when • unio~,t expende 11oney 100 po,Uttcal, eocial or ideologicd · :~,.: .. •• .. , 
1
causee Which the dueo payor opposes, Upon t111ely deund, the peyor uy have racouree to an internal rebate proce•• to be provided by the union pursuant to etatutory command. 

The charging party hae not deiiOnatreted that he hu followed any union · ·' pll'oi:eu for a reb•te re•ttdy. Neither hu he provided evidence thet no · internal union procedure axiatl or, if in exi1tence, hae operated in a fa1hlon to arbitrarily or capriciously di1cri11inate againlt hill• Con1equently, there ts no factual basts for re~chl.ng the rebate claim even .were it procedurally proper. " 

Perhap1 it i• conceivable that a factually and procedurally affectiVe rebate clai• would also support a charge of union unfair labor practice (unfair representation a.c, 4117.11(8)(1) and (6)). But in no event will rebate unfatrnau cou1t1tute a per !! violation of the duty o~ fatr repreuntation, If a co•pleint 11 to .111ue, .ba1ed. on clat .. d ·unfair 'labor practices, facta have to be adduced to 1upport the charge. 

3•0hio couru (and therefore; obvioully, Ohto adminlltrattve tribunde) pre•uae a regularly enacted •tatute to be conltitutionol and will not declnr: a leatdattve act uncon•tttutlonJl unJ.eea it appCIIre 10 beyond a reaeonable doubt, State ex rel. Dickman v. Defenbacher (1955) 164 Ohlo St. 142, 147•1491 any doubt 1s r81olved in favor of valldity, id, Hoteover, conatttutlonal '""'' are avoided tt other avenue~ of dlsposf.tlon are available, Hacllinhte v, Street (19~0) 367 u.s. 740, 749, --It •eeu Ukeiy that Ohio and federal conatttutional doctrine• are the , ... or. the aaency •hop. If 10, federal ca1e1 111UIIinate Ohio probabil1ti••• Thue wl!•n the Supreu Court or the United State• uphold the union 1hop in Ratlwaw ~ploreee Dept, AIL v, Kanaon (1956) 351 u.s. 225, 233·234, 100 L. eel. 1112, l9~ranttelly, the le1eer union •ecurtty provided by the aaency ehop wee. · 1u1t1tned. Tht1 c:onc:luelon 11 reinforced by the clear 1•pUcat1on ot Che recen~ declllon in !~!!1 !• lailwal, Clerk•'• (1984) ~u.s._____., 80 t. 1111. 2d, 428, 441-442, 

' ' 
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' ' .!! '; ' ·':.,:'; i~' . . . . . . ' . ,• : ... ' _: . '.. . . (~::, (;:· 'l'hete 1a still another. essential which needa e11phaais• The: seliaM,:,.Cl~ :.the •·::><. statute envisions separate, P.roeeedingl for the. very differllnt ~t,ba~.a. ·.and, •,' · .:<"i unfair practlce re11ed1es. The chot.ee o.f one reme~y dou· n.ot' v.allrall,t' '·::c.'·;c.j by-paiSing or tgnodns ·the other unleu, of course, ·a cldilant choo1e1 ito"':\ ''" treac one of the11 •~ either· a "ore desirable alternattve .or 'one l!or(.:· .. :-..,: .. ,; susceptible to proof. Such a tactical choice uy alter the 11ature of·:tb:e:;;:· . .' .·' requisite evid~nce, !t will not dispense wHh the need for· it. .,,: . 

. ;,_ -::. 

'' 'l'he chargtns party h.. ai11ply recited lesal principlea to support· h~• cld• of probable cause. Thil course neither a1110unta to an evidentia-l lhOWit\S. nor·aubstitutes for it. Probable cause has not been demo~atrated. 

The charges are dis•laaed. 

Board Ke•ber Fix concurs, Vice-Chair.an Sheehan absent. 
r 

.. 
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. ' RESOLUTlO~· ·., j: ' · · ·· · ·' • (> .. <~\, / ,;'f::;: 
',, ' :· 'j .~..: i ; . ., >: :; >:'~; 

· B.B fT HEREBY RESOt.yi!JI' this 28th .. d!IY of ,Auguah i9ti~··, that i:he·l'o1~ow1.~8,F.'.J;; 
. Unfair Labor Practice ehargea, hereby ,.Co'!tolidllted for · etUclan•.W.. ·9f.</· -; .. 

. C:Onddllret1iln,,. be 'dislllisaed for the reasons ·Which will appear in''the"req\l~dt{'.~·: ! 
... ord.el! a~.~ ·opinion. · .· . ·. . :. . .~.. . . · .. ~ !\~·~i~i/~f}7;·,:<-. '.~·: 

John B~~les, et al,,, y, A.erica~ ·,,ICierat~on of State, County and itintdf:;·~t·<,}::\ 
l!mployees, Ohio Council 8, . Local 1543 · · : .. ;: . , -:·:•,••it· 

. . . . . ·~~-.~ ,"(:;~;,; 
.Can Nu10bera: 84-UU-04-0783 84-UU-04"'0736 · ·~ ··1 

84-IIU-04-0677 84-UU-04.00739 . -~; 

·. ' .. 

. 84-UU-04-0675 84-UU.004.00732 
84-uU-04-0882 84-UU-05-1250 

· · s4~uu,.os-o951 84-uu.oo7•1524 
84-uu-o4-0671 84-uu-o4-oq16 
84-UU-04-Q904 84-UU-04-0754 
84-uu-o4-o741 84-uu-07-1614 
84-UU-07··1615 84-uu-oi-1619 
84-uu-o7-1612 84-uu-o7-1616 
84-UU-07·1600 84-UU-07·1527 
84•uu-o4-o679 84-uu-o4-o7ss 
84-uu-o4-0670 84-UU-04-0885 
e4-uu-o4-078s · 84-uu-o4-0738 
84-uu-o4-0737 84-UU-04-0734 
'84·uu~4.:0735 · ' ·· 84-uu-04-0779 
84-uu-o4-o731 84-uu-os-0936 
84-UU··07-1620 84-UU-07-161 ') 
84-UU-07·1618 84-UU-07-1613 
84-uu-o7-1617 84-UU-07-1611 

·a4-uu-o7·1S69 

Day 
Sheehan - Absent 
Fix 

. CE 

. The State of Ohio, State Eaploy.ent Relation• Board, as: 

.. 

1, .the undersigned clerk of the State B•ploy.ant Relation• Boaf4, lie1;eby 
certify · that the foregq1ng ll (the or1&1na1/a true copy e~f tho orialll\il) 
order,. reiCJlution, or •i•lutes of the 8t!l.t• B•ploy•ont Relatlona loarc! ·a. 
entorecl· upon the Board'• journal thh date, the day of A111111C, 1984,. 

. . rJ?I1!f%kl ~ft ;/~; . . ·.: .-'\, 
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